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Introduction – Jeff Garfinkle:  Trends in Healthcare 
Bankruptcies/Restructurings

§ Significant Increase in healthcare related bankruptcy cases over last 2 years.

§ From January through August 2017, nearly 20 hospitals and health systems, a national group of 
ER clinics, an international radiation oncology corporation, and multiple other large healthcare 
related companies  have filed for bankruptcy or closed.  

§ By comparison, during  each of 2015 and 2016, around 10 regional hospitals and health 
systems filed for bankruptcy.

§ Skilled Nursing Facilities:  Two major skilled nursing conglomerates are subject to equity 
receivership proceedings.  This is due, in part to corporate structures designed to minimize 
credit exposure and facilitate new operators and the inability of skilled nursing operators to pay 
their lease obligations.

§ Potential repeal and replacement of Affordable Care Act and significant funding reductions.
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Introduction – Warren Martin:  Why Do Healthcare Filings 
Occur? 

§ Urban area issues
statutory obligations to provide care regardless of ability to pay
payer mix and declining reimbursement rates

§ Length of Stay (LOS) Reductions

§ Poor Management/Revenue Cycle Losses

§ Fraud

§ Competition with Ambulatory Care Surgery Centers (Physician Flight/Misaligned Incentives)

§ Bargaining Position with Insurers

§ Resulting Liquidity Issues and Vendor Pressures
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Adam Rogoff - A Primer: Bankruptcy Code and Healthcare 

§ Sections of the Bankruptcy Code Unique to Healthcare:
Section 101(27A) – Defines “health care business”  as a public or private entity that provides services for the diagnosis or treatment 
of injury, deformity, or disease and surgical, drug treatment, psychiatric, or obstetric care; and includes any  (i) general or specialized 
hospital; (ii) ancillary ambulatory, emergency, or surgical treatment facility; (iii) hospice; (iv) home health agency, and (v) any long-
term care facility, including, any skilled nursing facility, intermediate care facility, assisted living facility, home for the aged and 
domiciliary care facility.

Section 351 – Establishes procedures for storage, notice and disposal of patient records where the estate does not have sufficient 
funds to comply with applicable state law requirements in order to protect patient sensitive data (e.g., HIPAA).

§ Debtor is required to publish notice in one or more “appropriate” newspapers stating the patient records of the closing facility will be destroyed if 
unclaimed after 365 days.  During the first 6 months of the one-year notice, the debtor must attempt to notify each patient directly by mail (or patient’s 
family or contact person) and their insurance carrier of the pending disposal. 

§ If files are unclaimed after newspaper notice and direct notice, debtor is required to notify “appropriate federal agencies” and request the agency accept 
the patient records.  If a federal agency will not accept, the files must be destroyed in a way to ensure they cannot be reconstituted.

Section 333 – Appoints a Patient Care Ombudsman to monitor the quality of patient care postpetition.
Section 362(b)(28) – Permits postpetition exclusion from the Medicare Program.

Section 503(b)(8) – Provides for administrative priority for closure costs of a Health Care Business (including patient transfers and 
record storage/disposal) and costs of a trustee or Federal or state agency.  
Section 704(a)(12) - Governs transfer of patients from a closing healthcare business to a nearby facility offering substantially similar 
services and maintaining reasonable quality of care. 

§ Other relevant provisions to consider:
Section 525(a) of the Bankruptcy Code – Protects against discriminatory treatment of a debtor by prohibiting a government unit from 
denying, suspending, revoking or refusing to renew a license, permit or similar grant solely because the debtor filed for bankruptcy. 

§ In re Sun Healthcare Group, Inc. (D. Del. 2002) (termination of provider agreement was violation of § 525 because HCFA’s decision to terminate was on 
account of debtor’s prepetition debts) compared with In re Parkview Adventist Medical Center (1st Cir. 2016) (termination of provider agreement was not 
violation of § 525 because HHS’s decision to terminate was on account of debtor’s prepetition letter to HHS disqualifying itself as a hospital under the 
Medicare statute).

28 U.S.C. § 959 – Governs trustee/debtor-in-possession’s obligation to manage and operate the debtor’s property in accordance 
with applicable state law.
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Application of Bankruptcy Code to Not-For-Profit Healthcare 
Businesses

§ Various states have laws that govern the sale of not-for-profit healthcare businesses and 
require state approval prior to any transfer/sale/closure of a not-for-profit healthcare business.

§ Section 363(d)(1) provides a not-for-profit business must coordinate transfers and sales in 
accordance with state law.

§ Section 541(f) provides any corporation that is tax-exempt pursuant to section 501(c)(3) or 
501(a) of the Internal Revenue Code may transfer assets to a nontax exempt entity only “under 
the same conditions as would apply if the debtor had not filed a case under this title.”

§ The legislative history of sections 363(d) and 541(f) indicates that Congress did not intend to 
abrogate the jurisdiction of the Bankruptcy Court when deciding that applicable nonbankruptcy
law must be heeded.

§ Section 1129(a)(16) applies the requirements of 363(d)(1) and 541(f) to confirmation of a plan.

§ The absolute priority rule is inapplicable to not-for-profit businesses, allowing for preservation of 
existing sponsorship of the debtor and less than full recovery of unsecured creditors. In re 
Wabash Valley Power Ass’n., Inc. (7th Cir. 1995)

§ Not-for-profit hospitals may not be subject to involuntary cases under Chapter 7 and 11 of the 
Bankruptcy Code, including involuntary conversion from a Chapter 11 case to a Chapter 7 case. 
11 U.S.C. § 303(a); § 1112(c).
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Provider Agreements

§ Provider Agreements are the primary source of revenues for many hospitals and other 
healthcare providers.  The ability of the government (or other payors) to offset or reduce 
payables can have an immediate and detrimental impact upon a distressed provider’s 
liquidity and ability to operate.

§ Exclusion and Termination of Provider Reimbursement Agreements
As noted, Private and Government Provider Agreements are the key agreements by which healthcare providers are reimbursed for 
services rendered to patients. Actual or threatened loss of these payor agreements has caused bankruptcy cases as providers seek 
the protection of the automatic stay.  However, such relief may not apply. Case law has been developing in a manner reflecting a 
policy of permitting termination by a non-compliant provider.

§ Exclusion from the Medicare Program: permissible pursuant to Section 362(b)(28) of the Bankruptcy Code.
§ Termination of Provider Agreements: not expressly exempt from the automatic stay.

- Bayou Shores (11th Cir. 2016) (Bankruptcy Court lacks jurisdiction to stay termination of provider agreement if claims 
are not properly pursued in administrative proceedings before the Department of Health and Human Services).

- Parkview Adventist Medical Center (1st Cir. 2016) (Termination of provider agreements was not violation of 
bankruptcy automatic stay because police and regulatory power exception to the stay applied).

§ Recoupment of Medicaid/Medicare Overpayments
Healthcare providers may be subject to recoupment of their government receivables due to overpayments for services rendered 
affecting liquidity and security interests. The central issue surrounding recoupment is whether reimbursement payments made for 
any one “cost report” year arise from transactions wholly distinct from reimbursement payments made for subsequent “cost report”
years.
The majority view of recoupment of Medicare and Medicaid provider overpayments is that the right of recoupment is an equitable 
defense whereby claims arising out of the same transaction may be reconciled.

§ Consumer Health (D.C. Cir. 1997) (Majority view: cost report years are simply for efficiency purposes and all years are part 
of same transaction) compared to University Medical Center (3d Cir. 1992) (Minority view: cost report years are all deemed 
separate transactions and recoupment is not appropriate among different years). 
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Duties of Board of Directors of Healthcare Providers

1. Duty of Care
• Directors of not-for-profits and for-profits must act with the diligence, care and skill that 

an ordinary prudent person would exercise under similar circumstances

2. Duty of Loyalty

• Directors of not-for-profits and for-profits must put the organization’s interests before 
their own.

3. Duty of Obedience (“Charitable Mission”)
• Not-for-profit directors possess a duty of obedience to ensure that the charitable mission 

is carried out since the ultimate objective of not-for-profits is perpetuation of particular 
activities that are central to the raison d’etre of the organization. 

• The charitable mission can be a key consideration for the sale or transfer of assets as 
the debtor’s board of directors balances the need to maximize value for the estate’s 
creditors, on the one hand, with preservation of the debtor’s healthcare mission, on the 
other hand.  
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Sale of Healthcare Assets

§ The sale of a healthcare entity in bankruptcy is especially complex.  Healthcare 
debtors must take the following into consideration when approaching the sale 
process:

The universe of potential purchasers may be limited.
§ For example, in New York, a hospital must [if privately owned, be owned by] a natural person:

no investor-owned corporations may own or operate a hospital.  As a result, operators are 
limited to nonprofits.

Federal, state and local regulatory approval is necessary for virtually any sale of a 
healthcare provider.

§ Note, regulatory approval could take up to twelve months.  

The purchaser must obtain the requisite license to operate the healthcare business 
(“Certificate of Need”).
Some states require not-for-profits to provide written notice to and obtain written consent 
of the Attorney General prior to entering into any sale/transfer/closure transaction.

§ E.g., California.

Some state not-for-profit laws require board approval prior to any sale.
§ New York state law requires not-for-profits to obtain approval of two-thirds of their boards prior to 

a sale.
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Charitable Mission vs Sale Proceeds

§ Courts will consider the charitable mission of a not-for-profit healthcare business in 
assessing whether to approve a sale or transfer of the not-for-profits assets.

§ Courts have upheld the notion that higher price does not necessarily yield the best 
use of healthcare assets. 

§ In In re United Healthcare Sys., Inc., 1997 U.S. Dist. LEXIS 5090 (D.N.J. Mar. 26, 
1997), the District Court of New Jersey found that preservation of the acute 
healthcare center’s mission as an integrated children’s hospital warranted approval 
of a sale transaction and that the Bankruptcy Court erred in approving another, 
purportedly higher competing transaction.  

United Healthcare received four sale proposals and awarded the sale to Saint Barnabas, who was 
committed to continuing the children’s hospital in one location with comprehensive services.  The 
Bankruptcy Court concluded the sale to Saint Barnabas would not be approved because the transaction 
hindered the ability to obtain a fair price for the assets for the benefit of creditors.  The Bankruptcy Court 
believed UMDNJ/Cathedral’s offer was higher and better and preserved more jobs and protected more 
physicians. 
On appeal, the District Court of New Jersey reversed the Bankruptcy Court and found the “[c]ourt must 
not only weigh the financial aspects of the transaction but also look to the countervailing consideration of 
a public health emergency.”
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Conversion from Not-For-Profit to For-Profit

§ In order to convert a not-for-profit healthcare provider to a for-profit healthcare provider, 
providers must be mindful of non-bankruptcy laws even if the provider has filed for bankruptcy.

§ The legislative history of sections 363(d) and 541(f) of the Bankruptcy Code indicate that the 
Bankruptcy Court has jurisdiction to approve transfers of not-for-profit healthcare businesses in 
accordance with non-bankruptcy law.

Transfer of a not-for-profit healthcare facility is also subject to approval by the state’s attorney general.
In obtaining authority for a transfer, the provider needs to consider potential conflicts between the Bankruptcy Court’s 
review under section 363 and the state court review standard, e.g., New York's Not-For-Profit Corporation Law § 510-511.

§ Coordination with regulatory bodies is a must.
State licenses must be reviewed individually for transfer/approval requirements.  
Example: The Saint Vincent’s bankruptcy, closure, and transfer of services involved coordination with over twelve 
agencies, including but not limited to, N.Y. Department of Health, N.Y. State Liquor Authority, N.Y. State Department of 
Motor Vehicles, U.S. Nuclear Regulatory Commission, N.Y. Department of Environmental Protection and NYC 
Department of Sanitation. 

§ Case Study: Daughters of Charity Health System (“DCHS”) 
DCHS, a not-for-profit healthcare system, undertook a nearly two year sale process, primarily because of the rigorous 
approval process with the California Attorney General.  One proposed sale, following years of negotiation, collapsed after 
the Attorney General imposed 78 pages of conditions.  After nearly two years, DCHS found a purchaser willing to agree to 
the Attorney General’s various conditions, including a requirement to operate the hospital as a not-for-profit for a number 
of years before it was converted to a for-profit system.
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Warren Martin – Structural Elements In Healthcare Cases 
That Can Counterbalance The Perceived "Weaker Hand" 
Dealt To Unsecured Creditors 

§ Secured Lender seeking to shut it down will have a nearly impossible task

§ Local creditors/members of the Community will want a continuing customer and are willing to 
compromise

§ Bankruptcy Judges more willing to force compromise

§ Unions and the PBGC often play an outsized role – their respective missions concern  labor 
and retirees – often leading to substantial claims compromises for the benefit of all unsecureds

§ HCFA, HUD, and State Healthcare Finance Authorities and State Departments of Health all 
have similar "mission oriented" approaches that can make them the friend of the creditor
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Examples Of Using Those Structural Elements To The 
Unsecured Creditors' Advantage

§ The Longer runway

§ PBGC claims compromises

§ Charity Care Dollars/Grants from the respective State DOH

§ Gifting Plans with the State HCFA or HUD (Jevic who?) – leveraging a greater distribution

§ Using Charitable Trusts – the “Donut Hole” story leveraging a greater unsecured creditor 
distribution
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Jeff Garfinkle – Credit & Collection Issues:  3 Topics

§ Reoccurring Bankruptcy and Collection Issues for Suppliers/Vendors to Healthcare Related 
Entities

§ Credit Issues Related to Evolving Healthcare Entities

§ Group Purchasing Organizations
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Topic 1 - Recurring Bankruptcy Issues for Suppliers/Vendors 
to Healthcare Related Entities 

• 503(b)(9)	Administrative	 Expenses.	 	Administrative	 expenses	 for	goods	delivered	

within	20	days	of	bankruptcy.

• Drop	Shipments.	 	In	In	re	World	Imports,	Ltd,	2017	WL	2925429	(3d Cir.	July	10,	

2017),	Third	Circuit	ruled	that	for	purposes	of	503(b)(9)	claims,	goods	are	received	

when	the	debtor	“or	its	agent”	takes	physical	possession	 of	the	goods.		In	drop	

shipment	 arrangement,	consider	having	the	debtor/buyer	appoint	the	actual	

recipient	 of	the	drop	shipped	goods	agent	of	the	buyer/debtor.

• Application	 of	credits	and	rebates.	 	In	In	re	ADI Liquidation,	 Inc.	,	2015	WL	

4638605	(Bankr.	D.Del.	2015),	the	Delaware	bankruptcy	court	ruled	that	absent	

contrary	contractual	 language,	the	debtors	had	discretion	 to	apply	credits	and	

rebates	as	best	suites	 the	estate	 (i.e.,	to	reduce	503(b)(9)).		Every	supplier	should	

include	 language	 in	its	documentation	 that	allows	 it	sole	and	absolute	 discretion	

in	how	to	apply	rebates	 and	credits.
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Topic 2 – Credit Issues Related to Evolving Healthcare 
Related Entities

§ Over time, multi-entity healthcare entities, particularly as to skilled nursing entities.  Often credit 
documentation is only with parent entity/management company with absence of credit 
documentation with subsidiaries.  This raises considerable issues and problems in a 
bankruptcy/default situation.

§ Best Practices:  At the inception, credit documentation should include all purchasing/contracting 
subsidiaries and other parties that will be receiving funds used to pay invoices.  That document 
needs to be updated to account for newly formed operating entities and evolving corporate 
customers.

§ Who to file claims against:  Parent/management company and/or operating subsidiaries.
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GROUP PURCHASING ORGANIZATIONS
Understanding the Business Relationship Among GPOs, 
Healthcare Providers and Suppliers/Vendors
§ A group purchasing organization (GPO) is an entity that helps healthcare providers-such as 

hospitals, nursing homes, home health agencies and physicians-realize savings and efficiencies 
by aggregating purchasing volume and using that leverage to negotiate discounts with 
manufacturers, distributors and other vendors.  By aggregating the purchasing power of 
hospitals, GPOs help balance the negotiating equation between purchasers and vendors.

§ GPOs do not purchase or buy any products. They negotiate contracts that hospitals can use 
when making their own purchases. GPOs negotiate contracts with healthcare manufacturers, 
distributors and other suppliers. 

§ On average, for those healthcare providers that are members of GPOs, around 75% of 
purchases are made under GPO contracts. 
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Topic 3 – GROUP PURCHASING ORGANIZATIONS
List of Largest GPOs

Some of the largest GPOs, based on annual spend volume:

§ Vizient (Irving, Texas) — $100 billion annual spend volume.  Vizient services more than 50 
percent of the nation's acute care providers. The company also serves more than 20 percent of 
the nation's ambulatory market.  Vizient members include academic medical centers, pediatric 
facilities, community hospitals, integrated health delivery networks and non-acute healthcare.

§ Premier (Charlotte, N.C.) — More than $50 billion annual spend volume. Premier members 
include 3,750 hospitals, which account for 76 percent of U.S. community hospitals, and more 
than 130,000 other provider organizations.

§ HealthTrust Purchasing Group (Nashville, Tenn.) — $30 billion annual spend volume. 
HealthTrust members include 1,600 hospitals and more than 26,000 non-acute care sites in the 
U.S. and U.K.  

§ Intalere/Intermountain Healthcare (St. Louis) — $9 billion annual spend volume.   Its members 
include approximately 3,700 hospitals and more than 85,000 non-acute healthcare providers.
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GROUP PURCHASING ORGANIZATIONS
Funding of GPOs and Healthcare Related Entities’ 
Participation Rights in GPOs

§ GPOs rely, in part, on administrative fees paid by vendors to finance the services the GPOs 
offer health care providers. These administrative fees are generally based upon the purchase 
price that the health care provider pays for a product purchased through a GPO contract.   

§ Vendors often provide purchase rebates, either to the GPO or to the participants.

§ Healthcare providers typically become a member of a GPO through a participation agreement.  
As a result, in a healthcare provider bankruptcy case, the participation agreement with the GPO 
is likely an executory contract. 
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GROUP PURCHASING ORGANIZATIONS
Bankruptcy Related Legal Issues for GPOs

§ However, an unresolved issue is whether the GPO’s agreements with vendors is an executory 
contract (under a third party beneficiary theory).  Stated another way, if a healthcare provider 
files bankruptcy, does the healthcare provider’s bankruptcy estate have a claim against the 
GPO or the participating vendor to compel payment of rebates?  Assuming rebates are 
contractually owed to the bankrupt participating healthcare provider, does the bankruptcy estate 
have the right to decide how that rebate is applied (i.e., against Section 503(b)(9) administrative 
claims or against general unsecured claims).  
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