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Webinar overview

This webinar is a follow up to the article written by Bruce
Goldstein in the March Newsletter. We will discuss the benefits
and disadvantages of conducting a sale of assets pursuant to
section 363 of the Bankruptcy Court compared to an out of court
sale.

Educational materials do not constitute legal advice nor create 
attorney-client relationship.



Introduction to 363 Sales - Dawn

Benefits:
• Assets free and clear; minimize successor liability
• Ability to bind hold out creditors
• Assume and reject contracts or leases
• Obtain post petition financing

For Debtor: 
• Protection from other legal proceedings that may affect or 

kill the going concern
• Orderly liquidation with clear priorities

For Creditor:
• Transparency through court supervision; disclosure
• Clearly defined creditor rights 
• Centralized Forum for Litigation
• No right of redemption after sale of real estate



Introduction to 363 Sales - Dawn

Disadvantages:
• Costs and fees of administering bankruptcy case and all 

professionals
• Court approval needed for actions outside the ordinary course 

which can affect management and operations
• Committees – both expensive and causing complications
• Outcome can be uncertain because competing interests can 

vie for control
• Inflexible process, and generally slow
• Greater litigation risk
• Long sale process may diminish asset value



Introduction to out of court asset sales – Matt

Benefits: 
• Typically the fastest way to complete a sale as the marketing 

process can be done quickly as long as it checks the 
commercially reasonable box. 

• Less expensive than 363.
• Typically less public than a bankruptcy sale which can minimize 

disruptions to operations and employee retention problems.
• For a buyer, it is the best way to avoid potential overbidding; 

many transactions are negotiated sales.
• Management typically has more control over who wins.



Introduction to out of court asset sales – Matt

Disadvantages: 
• Fraudulent transfer liability risk.
• Bulk transfer liability.
• Cannot bind non-consenting stockholders.
• No way for a buyer to provide priority funding to seller that 

may be needed to operate/preserve assets prior to closing.
• No process by which contracts and leases can be assigned over 

anti-assignment clauses
• Limited reps and warranties, typically only validity of liens.
• Sale can only transfer assets covered by secured creditor’s lien 

and if real estate is involved, sale must satisfy applicable state 
foreclosure law.

• Buyer will generally acquire assets free and clear of liens and 
claims, but no way to completely insulate from successor 
liability claims.



What is the purpose of the sale? - Bruce

Assuming that the decision has already been made to proceed 
with a sale, what considerations are required when deciding 
between section 363 and out of court for the sale?

• Is there already a potential purchaser?
• Is a consensual restructuring possible?
• Does the company have the required resources (i.e., can the 

company afford the time and expenses of the 363 sale 
process)?

• Does the company have value as a going concern?
• What is the nature of the liabilities?
• Are there any corporate governance issues limiting the sale of 

the business?
• Are the shareholders required to approve the sale?
• Is the company in the zone of insolvency?



When is 363 absolutely necessary? - Dawn

• The buyer wants comfort as to “free and clear”

• The buyer wants to minimize successor liability

• Required contracts with anti-assignment provisions

• There is material litigation

• There are tort claims

• There are burdensome labor contracts or unfunded pension liabilities

• There are multiple affiliates

• Equity is staying in

• Diverse capital stack

• Where there are agitating creditors



Hot button issues/pitfalls to avoid – Bruce

363 Sale Issues / Pitfalls

• Possible lack of control of the sale process due to administrative oversight

• Expenses of the bankruptcy process and ultimate 363 sale 

• Planning for capital access to allow the company to survive through the 363 

sale process

• Creditors can submit their own Plan of Reorganization

• For the buyer - Environmental liabilities – 363 doesn’t preclude asserting 

future environmental claims against the purchaser

• Certain industries (cannabis) can not utilize a 363 sale

• The court may not approve the sale in certain situations

Out of Court Issues / Pitfalls

• Creditors can file for an involuntary Ch. 11 and submit their own Plan of 

Reorganization

• There is the potential to be recast as a fraudulent conveyance and the sale 

voided if the sale is for less than reasonably equivalent value or is viewed by 

the court as a means to evade creditors



A thorough process - Matt

No matter what the sale mechanism is, the buyer and seller need a thorough process…
As a practical matter, this almost always requires more than a newspaper ad!

• Without sufficient marketing and exposure of the opportunity, it 
is nearly impossible to solicit multiple bids. Due to the nature of 
distressed sales, relying on one solution is, at best unwise, at 
worst, death for the company.

• To obtain a good faith finding in a 363 sale, and in and out of 
court, insulate from fraudulent conveyance and successor 
liability, a commercially reasonable marketing process must have 
been completed.

• In or out of bankruptcy, management has a fiduciary 
responsibility to maximize recovery for creditors.



Using a stalking horse in and out of bankruptcy

• A stalking horse bid is an initial bid on the assets of a company against which 
higher and better offers can be solicited.

• While primarily known in the context of a 363 sale, a stalking horse bid can be 
used to facilitate a successful outcome outside of bankruptcy as well.

• Often times this is used as an alternative to exclusivity given the situation i.e. 
the melting ice cube. Relying on one bidder to close can be death for a 
distressed company.

• Utilizing a stalking horse provides additional evidence that the assets were 
subjected to competitive bidding and the market was able to speak.

• In many situations employees, customers, and vendors are nervously awaiting 
feedback on the outcome of a process. Naming a stalking horse provides 
immediate comfort to those parties that the company will survive.



Issues related to ABCs and Receivers- Dawn

• Preemption: laws enacted by Congress supersede similar or 

conflicting state laws under the supremacy clause of the U.S. 

Constitution

• Under the Bankruptcy Clause of the U.S. Constitution Congress 

was given the power to establish uniform laws on the subject of 

Bankruptcies

• The Supreme Court has held that state debtor-creditor laws are 

not preempted unless they impair contracts or provide 

discharges – however there are no recent cases

• Many states have enacted “mini code” ABC or receiver statutes

• Sherwood Partners, Inc.  v Lycos, Inc., 394 F.3d 1198, 1206 (9th 

Cir. 2005)  California federal court struck down state law 

preference statute for ABC Assignee.



Issues related to ABCs and Receivers- Dawn

• No stay

• No cap on landlord damages

• Issues re ipso facto clauses

• Issues regarding multistate assets

• Non-uniformity of ABCs across states



Uniform Receiver Act- Dawn

• In July 2015, the National Conference of Commissioners ("NCC") on Uniform State 
Laws adopted the Uniform Commercial Real Estate Receivership Act ("Act")

• Adopted by Utah, Nevada, Oklahoma, Kentucky, Michigan, Tennessee, Arizona, 
Connecticut, Oregon  and Maryland

• The act focuses on the application of receivership law to commercial real estate 
• The Act provides that upon entry of an order appointing a receiver over commercial 

real estate, an automatic stay, similar to one created by a bankruptcy filing 
affecting the commercial real estate, will come into effect as to any creditor 
enforcement actions against the commercial real estate. Section 14

• The stay does not enjoin actions against the borrower directly. Section 14. 
• The Act authorizes receivers, who act in a custodial posture over the commercial 

real estate such as a rents-and-profits receiver, to sell commercial real estate free 
and clear of liens as part of the receivership process, with liens attaching to 
proceeds. Redemption rights are extinguished in a sale under the Act. Section 16.

• The Act provides that with court approval receivers can accept or reject an 
executory contract related to the real property. Section 17.

• A sale of commercial real estate in a receivership proceeding is designed not to be 
an “action” in “one action rule” states.



Looking ahead – input from everyone

Cannabis transactions…last month, a U.S. trustee said an Oregon
woman who works for a marijuana staffing agency can’t use
bankruptcy protection because of her firm’s cannabis ties. The
decision is part of the DOJ’s larger policy to impose the federal
marijuana ban on individuals whose income is connected to the
cannabis business. The individual sought bankruptcy protection
primarily to prevent a bank from foreclosing on her home, and
while she isn’t producing or selling marijuana, her activities violate
the [Controlled Substances Act] because she is assisting businesses
that violate the CSA on an ongoing basis. Although many states —
including Oregon — have legalized adult use and sale of marijuana,
pot remains illegal under federal law, which includes bankruptcy.



Looking ahead – input from everyone

The results of the case will be important for cannabis businesses
and those dealing with them. Other courts have already held that
cannabis businesses cannot file for bankruptcy themselves, but
the U.S. trustee’s push to stop companies that work with cannabis
businesses seems especially aggressive. Judicial consensus, at the
moment, is that as long as marijuana remains a controlled
substance under federal law, businesses in the industry can’t avail
themselves of the safe harbor of bankruptcy. Companies entering
into transactions with cannabis businesses may also find the doors
to the bankruptcy court closed to them.



Looking ahead – input from everyone

The Ninth Circuit Court of Appeals issued a ruling that gave the impression marijuana-
related businesses may have access to bankruptcy courts. The debtors in Garvin v. Cook
Investments NW, SPNWY owned and managed real property that they leased to a
tenant that grew marijuana. During the bankruptcy case, the UST moved to dismiss the
debtors’ case due to the debtors’ violation of the CSA. The bankruptcy court denied the
UST’s motion at that time because, although the debtors’ first proposed plan relied on
rental income from a tenant that grew marijuana, the debtors stated at oral argument
that they could revise the plan to reject the lease and fund the plan from other income.
Section 1129(a)(3) forbids confirmation of a plan that is proposed in an unlawful
manner, but does not forbid confirmation of a plan that has substantive provisions that
depend on illegality.

Although the Ninth Circuit allowed the survival of the debtors’ bankruptcy case and plan
confirmation, its holding relied on the UST’s waiver of its section 1112(b) motion to
dismiss for gross mismanagement of the estate. Had the UST not waived its opposition
to the plan under section 1112(b), the outcome might very well have been
different. Accordingly, it seems that precedence still provides for the dismissal of
marijuana-related bankruptcy cases based on gross mismanagement where the debtor’s
marijuana ties potentially subject the estate to seizure for violating federal law.



DISCLAIMER

THE FOREGOING INFORMATION IS PROVIDED FOR GENERAL
INFORMATION PURPOSES ONLY AND DOES NOT CONSTITUTE,
AND SHOULD NOT BE CONSIDERED TO BE, LEGAL ADVICE. NONE
OF THE SPEAKERS, NOR ANY MEMBER OR EMPLOYEE OF THEIR
FIRMS IS RESPONSIBLE FOR ANY ERRORS OR OMISSIONS IN, OR
USE OF, THESE MATERIALS.


