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INTRODUCTION



• Why Should You Care?

v The healthcare industry is huge.  Industry annual revenue is over 
$1.6 trillion.  The United States spends more on health care per 
capita ($8,608), and more on health care as a percentage of its GDP 
(19%), than any other nation.

v Bloomberg forecasts a "tidal wave" of hospital bankruptcy cases in 
2018 which was realized with the bankruptcy filings of Verity Health 
System (6 hospitals and almost $1.5 billion of debt), Magee General 
Hospital, Curae Health (3 hospitals), and Promise Healthcare Group 
(14 long term acute care hospitals), and the 2019 filings of Hospital 
Acquisitions LLC dba Lifecare (17 long term acute care hospitals) 
and Astria Health (3 hospitals), among others.
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Introduction 



• 42 U.S.C. 405(h) as it applies to Medicare reads:  

Finality of [Secretary's] decision:  The findings and decision of the 
[Secretary] after a hearing shall be binding upon all individuals who 
were parties to such hearing.  No findings of fact or decisions of the 
[Secretary] shall be reviewed by any person, tribunal, or governmental 
agency except as herein provided.  No action against the United 
States, the [Secretary] or any officer or employee thereof shall be 
brought under section 1331 or 1346 of Title 28 to recover on any claim 
arising under this subchapter.

• This section is made applicable to the Medicare Act via operation of 42 
U.S.C. 1395ii.

• This section does not explicitly apply to actions brought under section 
1334 of Title 28, the section governing the referral of bankruptcy cases 
by the district court to the bankruptcy court.
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Does the Bankruptcy Court Have Jurisdiction?  



• Is the applicable statute merely the result of a drafting error?

• Some courts say "YES" based on a detailed review of the legislative 
history, the lack of any indication that Congress was clearly making a 
fundamental change to reverse decades of Medicare policy, and 
Congress’ statement in the statute itself that the amendments in question 
should not be interpreted as making any substantive change in the law.

• In re Bayou Shores SNF, 828 F.3d 1297 (11th Cir. 2016): "Because we 
are persuaded that the 1984 amendments to 405(h) were a codification 
and not a substantive change, we align ourselves with the Seventh, 
Eighth, and Third Circuits and hold that 405(h) bars 1334 jurisdiction 
over claims that 'arise under [the Medicare Act].'"   
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Courts Are Split On This Issue



• Other courts say "NO" and have held that the statutory bar on federal 
jurisdiction over unexhausted Medicare disputes does not apply to 
bankruptcy court jurisdiction under 28 U.S.C. 1334.  

• In University Medical Center, 973 F.3d 1065, 1073-74 (3d Cir. 1992), in 
which the Third Circuit expressly stated: "Because we agree with UMC
that the Bankruptcy Code supplies an independent basis for jurisdiction 
in this case, we reject the Secretary's arguments and find that the district 
and bankruptcy courts properly had jurisdiction under 28 U.S.C. 157, 
158 and 1334 and that we may properly exercise jurisdiction over this 
appeal under 28 U.S.C. 158(d) and 1291. … Thus we agree with the 
Ninth Circuit that 'where there is an independent basis for bankruptcy 
court jurisdiction, exhaustion of administrative remedies pursuant to other 
jurisdictional statutes is not required.' … This conclusion advances the 
congressionally-endorsed objective of 'the effective and expeditious 
resolution of all matters connected to the bankruptcy estate.'"
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Courts Are Split On This Issue – Cont'd



• In re Benjamin, 2019 WL 2067286 (5th Cir. May 10, 2019) ("With 

respect to the majority of our sister circuits, we reject the non-textual 

approach exemplified by the Eleventh Circuit and join the Ninth Circuit in 

applying the third sentence's plain meaning—a meaning that, everyone 

agrees, does not bar 1334 jurisdiction.")

• Sullivan v. Town & Country Home Nursing Servs., Inc. (In re Town & 
Country Home Nursing Servs., Inc.), 963 F.2d 1146 (9th Cir. 1992) 

("The BAP rejected the Secretary's arguments and found 'the better 

reasoned position' to be that 'where there is an independent basis for 

bankruptcy court jurisdiction, exhaustion of administrative remedies 

pursuant to other jurisdictional statutes is not required.' … We agree.")
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Courts Are Split On This Issue – Cont'd



• Nurses' Registry & Home Health Corp. v. Burwell (In re Nurses'
Registry & Home Health Corp.), 533 B.R. 590 (Bankr. E.D. Ky. 2015) 
(the Court stated that the drafting error analysis fails because the power 
of courts to correct apparent drafting errors is sharply limited, and 
because, despite a congressional statement to the contrary, the 
amendment that in part removed specific reference to bankruptcy 
jurisdiction statute also contained substantive amendments to Social 
Security and Medicare).
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Courts Are Split On This Issue – Cont'd



• Family Rehabilitation Inc. v. Azar, 886 F.3d 496 (5th Cir. 2018). The 
Fifth Circuit reversed the District Court and held that there is jurisdiction 
for a district court to enjoin CMS recoupment during the administrative 
appeals process.  The Fifth Circuit reversed the District Court's decision 
finding that it lacked jurisdiction (2017 WL 6761769, N.D. Tex. 2017) on 
the basis that Family Rehab's due process and ultra vires (exceeding 
statutory authority) claims met the "collateral-claim" exception to the 
jurisdictional channeling requirements. The case was remanded to the 
District Court that then issued a TRO (2018 WL 2670730, N.D. Tex. 
2018) and, as part of the decision, waived the bond requirement.
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End Runs Around Jurisdiction



• Does the jurisdiction-stripping provision of 42 U.S.C. 405(h) apply to the 
Medicaid statute, which does not contain a similar provision?

• Some courts have interpreted the Medicare jurisdictional-stripping 
provision to also cover decisions revoking a provider's approval under 

Medicaid when a provider operates under both Medicare and Medicaid 

as the decision to revoke Medicaid automatically revokes Medicare.  See 
CathredralRock of NorthColl. Hill, Inc. v. Shalala, 223 F.3d 354, 357-

66 (6th Cir. 2000).

• Other courts have held it doesn't.  Maine Department of Health and 
Human Services v. the Getchell Agency, 2018 WL 1831412 (D. Maine. 

2018), in which the district court found that bankruptcy court would not 

extend jurisdiction-stripping to a case in which the provider only operated 
under Medicaid.
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Application of Jurisdiction-Stripping to Medicaid



• PAMC, Ltd. v. Sebelius, 747 F.3d 1214, 1221 (9th Cir. 2014) (internal 
citations omitted):

"We have, on occasion, stated that providers and others have 
contracts with the government in this area, but our decisions have 
turned on the regulatory regime rather than on contract principles. ... 
[Here we hold that] '[u]pon joining the Medicare program, however, 
the hospitals received a statutory entitlement, not a contractual right.'"

• In re Vitalsigns Homecare, Inc., 396 B.R. 232, 239 (Bankr. D. Mass. 
2008):

"[M]ajority of bankruptcy courts considering the Medicare-provider 
relationship conclude that the Medicare provider agreement, with its 
attendant benefits and burdens is an executory contract."
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Provider Agreement: Executory Contract or Not?



• Setoff is an equitable right of a creditor to deduct a debt it owes to the 
debtor from a claim it has against the debtor arising out of a separate 
transaction.  Recoupment differs in that the opposing claims must arise 
from the same transaction. Whether Medicare's (or Medicaid's) right to 
recover prior overpayments, established in 42 U.S.C. 1395(g), is a right 
of recoupment or setoff is subject to some controversy.  

• In re University Medical Center, 973 F.2d 1065 (3d Cir. 1992) (holding 
that Medicare's right of recoupment is limited to overpayments arising in 
the same cost report year as the ongoing payments the government 
seeks to offset).

• Sims v. United States Dep't of Health & Human Servs. (In re TLC 
Hosps., Inc.), 224 F.3d 1008 (9th Cir. 2000) (holding that Medicare 
offsets constituted recoupment without limitations).
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Unique Financial Aspects of Government 
Receivables 



• In re Senior Care Centers, LLC, et al., Case No. 18-33967 (BJH)

• Vendor hold in place to recoup amounts allegedly due and owing to 
dental providers for prepetition services.

• For dental provider vendor hold, HHSC to recoup up to $2.5 million, but 
initially, this resulted in system wide vendor hold on 100% of Medicaid 
reimbursements.

• In re Gardens Regional Hosp. and Med. Ctr., Inc., 569 B.R. 788 
(Bankr. C.D. Cal. 2017) (Court holds that Medi-Cal recoupment rights 
extend to withholding fee for service payments to recover unpaid 
Hospital Quality Assurance Fees).  
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Recent Decisions Re Recoupment



• In re Care Givers, Inc., 113 B.R. 263, 267 (Bankr. N.D. Tex. 1989) 
(holding that six nursing home leases are not leases of nonresidential 
real property within the meaning of 365(d)(4), and therefore, the 
deadline to assume real property leases did not apply).

• In re Independence Village, Inc., 52 B.R. 715 (Bankr. E.D. Mich. 1985) 
(debtor operated a 252 unit life care facility for the elderly; since "the 
lease in question deals with residential real property, that is, property in 
which human beings reside, 365(d)(4) does not apply").

• In re Texas Health Enterprises, Inc., 255 B.R. 181 (Bankr. E.D. Tex. 
2000) (debtors' nursing home lease was not a lease of "nonresidential 
real property" within the meaning of Bankruptcy Code 365(d)(4)).
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Are SNFs Residential Real Property?



• Section 363(b) of the Bankruptcy Code provides a procedure for a debtor 
to obtain an order allowing the sale of assets free and clear of liens and 
most liabilities. The Second, Third, Fourth, and Seventh Circuits, and 
many lower courts, have interpreted "any interest" expansively to include 
not only in rem interests in property, but also other obligations that may 
"arise from the property being sold."

• If a party assumes a Medicare Provider Agreement outside of 
bankruptcy, it assumes successor liability related to the Provider 
Agreement.  If the Medicare Provider Agreement is treated as a license 
(as opposed to an executory contract), then it could be sold free and 
clear of successor liability.  See, e.g., In re Leckie Smokeless Coal Co., 
99 F.3d 573 (4th Cir. 1996) (allowing sale free and clear of obligations 
under the Coal Act); In re WBO Partnership, 189 B.R. 97 (Bankr. E.D. 
Va. 1995) (allowing sale free and clear of obligations under state law).  
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Acquisition of Distressed Health Care Businesses 
and Successor Liability



• The Bankruptcy Code has three provisions that deal with the sale of not 
for profit assets:

§ 11 U.S.C. 363(d) provides that a trustee may use, sell, or lease 
property of a not for profit "only in accordance with nonbankruptcy
law applicable to the transfer of property by a debtor that is such a 
corporation or trust."  This has two implications: 
v (1) debtors and courts considering the sale of not-for-profit 

hospitals can consider charitable mission when selecting the 
"best" offer for assets, In re United Healthcare Sys., Inc., 1997 
U.S. Dist. LEXIS 5090 (Mar. 26, 1997); and 

v (2) debtors and courts must consider implications of state law 
when selling not-for-profit assets, In re Gardens Regional 
Hospital and Medical Center, Inc., 567 B.R. 820 (Bankr. C.D. 
Cal. 2017).  

18

Not-For-Profit Healthcare Sale Rules 



• 11 U.S.C. 541(f): Notwithstanding any other provision of this title, 
property that is held by a debtor that is a corporation described in section 
501(c)(3) of the Internal Revenue Code of 1986 and exempt from tax 
under section 501(a) of such Code may be transferred to an entity that is 
not such a corporation, but only under the same conditions as would 
apply if the debtor had not filed a case under this title.

• 11 USC 1129(a)(16): All transfers of property under the plan shall be 
made in accordance with any applicable provisions of nonbankruptcy law 
that govern the transfer of property by a corporation or trust that is not a 
moneyed, business, or commercial corporation or trust.
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Sale of Not for Profit Healthcare Entities



CONCLUSION



• Some, or all, of the issues discussed in this chapter arise in most 
bankruptcy cases involving a healthcare business. Any one of them may 
be complex and case dispositive. 

• Healthcare bankruptcy cases almost always involve interactions with 
federal and state governments, in which the government entities act as 
both creditors and regulators. 

• The cases also almost always involve the intersection of bankruptcy law 
and federal and state healthcare statutes and regulations. 

• Most importantly, many of the issues are disposed of differently in 
different jurisdictions. For all these reasons, healthcare bankruptcy cases 
are particularly challenging.
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Conclusion


