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LIQUIDATING ASSETS
What

Where
How
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WHAT TOOLS ARE AVAILABLE?

� People
� Industry information
� Dealers
� Public information tools
� Other

HOW DO YOU 
START LOOKING 
FOR THE ASSETS?

� Sources of information
� Kinds of information
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Tools include:
q Article 9 Dispositions
q Appointment of a Receiver – Judicial and non-Judicial
q Other Judicial Methods

DISPOSITIONS BY A CREDITOR

ARE THE 
APPROACHES TO 
IDENTIFYING ASSETS 
DIFFERENT 
DEPENDING ON
THE PARTY?
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ARE THERE OTHER METHODS THAT A 
DEBTOR MIGHT CONSIDER WHEN 
LIQUIDATING ASSETS?

- Outside of Bankruptcy

PROS

CONS
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ANY CONSIDERATIONS 
TO THINK ABOUT FOR 
A BUYER OF ASSETS?
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SUBCHAPTER V OF TITLE 11
Does the new Subchapter V 
potentially change the use of 
bankruptcy as a tool?

SECTION 363 SALE
vDebtor Perspective: 

Pros and Cons
vCreditor Perspective: 

Pros and Cons
vBuyer Perspective: 

Pros and Cons
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Debtors and their creditors face various issues and considerations when pursuing the liquidation 
of assets. The process begins by determining the assets to be liquidated. Once the assets are 
identified decisions are made regarding the means to liquidate the assets. This outline is a brief 
description of some of the methods to be considered. While it addresses processes in Michigan 
and Wisconsin as well as under the Bankruptcy Code, there are similar methods available in 
every state. For provisions under Article 9, we have provided citations to the UCC rather than 
specific state statutes. It is important to check state law to determine the precise requirements. 
Nonetheless, the pros and cons of the various methods are fairly consistent regardless of 
jurisdiction.

I. WORKOUTS

A. Forbearance Agreements.

In general, forbearance agreements are used when the borrower is in default and the 
lender has agreed to concessions, which typically include the agreement not to 
immediately exercise all of its rights, including its collection remedies. The primary 
objectives are to control cash flow, reduce exposure, improve the lender’s position and 
obtain repayment. 

1. Preliminary Work.

a. Review existing loan documents and collateral files to identify any 
problems such as defective security agreements or security 
interests that were not properly perfected;

b. Review history between lender and borrower to identify any 
liability issues; and

c. Gather information about the value of the collateral and the 
potential difficulties in liquidation.

2. Typical Provisions in a Forbearance Agreement.

a. Identification of liabilities;

b. Borrower’s and guarantor’s acknowledgments of the current loan 
balance, the events of default and the lender’s perfected position as 
to the collateral;

c. Maximum lending limits under revolving credit lines and on 
aggregated credit obligations;

d. Cancellation of any accommodations, such as stand-by letters of 
credit availability and automatic clearing house services that could 
increase credit exposure;
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e. Agreements to allow and pay for audits, appraisals and attorney’s 
fees;

f. Delivery of financial statements, budget reporting and additional 
loan documents or deeds-in-lieu of foreclosure; 

g. Releases of all the borrowers’ and guarantors’ claims or causes of 
action against the lender;

h. Imposition of a default interest rate or increase in non-default rate;

i. Jury waiver;

j. Arbitration clause; and

k. Assignment of rents and/or appointment of receiver.

Note that the Uniform Commercial Code limits the lender’s ability to 
obtain certain types of waivers in terms of the sale of collateral securing a 
loan.  UCC 9-602.  However, after a default, the Code does allow a 
borrower to enter into agreements waiving certain rights, such as the right 
to notification of the collateral’s disposition.  UCC 9-624.

B. Deeds in Lieu of Foreclosure (“DIL”).

The borrower of the property conveys the encumbered property to the lender in 
full or partial satisfaction of the debt.

The terms and conditions are highly negotiable.

1. Advantages.  

a. The lender becomes the owner of the property, allowing it to 
control it, take immediate steps to maximize its value and, in some 
cases, collect income;

b. The publicity, time and expense of a foreclosure can be avoided; 
and

c. If there is no equity in the property, the transaction is not 
susceptible to being set aside by a bankruptcy trustee or on the 
grounds of conversion.

2. Disadvantages.  

a. If there are junior liens or encumbrances, the lender will still have 
to foreclose; and

b. Caution must be taken not to “merge” title in order to allow the 
lender to foreclose on junior liens to clear title.
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3. Documenting a DIL transaction.  

a. Obtain a title commitment to determine the existence of any liens 
and any title company requirements for such transactions;

b. Prepare a “Deed In Lieu Agreement.” Such agreements are very 
similar to forbearance agreements in terms of the 
acknowledgements and waivers;

c. Prepare Estoppel Affidavit.  The borrower affirms amounts due, 
the existence of default, the absence of defenses, the full release of 
any redemption rights, that the value of the property secured by the 
mortgage is less than the mortgage debt and that the agreement 
was entered into freely and without duress;

d. Prepare the appropriate deed.  Typically, DILs are documented 
using a Covenant Deed, not a Warranty Deed;   

Ensure the presence of a “non-merger” clause in the DIL 
Agreement and Deed.  

e. Submit draft documents to the title company in order to obtain 
approval of the transaction; and

f. Promptly record the deed. 

4. Surrender of Collateral Agreement.

Similar in purpose to a DIL agreement.  Where the loan is collateralized 
by personal property, the debtor can voluntarily agree to surrender the 
collateral assets against the loan.  

II. SELF-HELP COLLECTION.

A. Foreclosure by Advertisement. Note: This remedy may not be available in all 
states.

1. Foreclosure by advertisement is usually faster and less costly than a 
judicial foreclosure.  The time between commencement of the foreclosure 
by advertisement proceedings and sale is approximately six (6) weeks as 
compared to approximately 30 weeks in a judicial foreclosure.

2. Because it is a non-judicial proceeding, the burden is on the borrower or a 
junior lender to initiate court action to enjoin the sale.

3. Disadvantages of Foreclosure by Advertisement. 

a. Borrower remains in possession of the premises until the 
expiration of the redemption period;
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b. Foreclosure by advertisement does not resolve priority disputes 
and title issues;

c. Attorney’s fees are limited to $75 in a foreclosure by 
advertisement.  However, in a judicial foreclosure, if the loan 
documents so provide, the lender can attempt to recover reasonable 
attorney’s fees and costs; and

d. Foreclosure by advertisement may make it more difficult to collect 
a deficiency because the borrower can attack the amount bid at the 
sale as being unreasonable.

4. Procedural Steps to a Foreclosure by Advertisement (Michigan).

a. Prerequisites to Foreclosure by Advertisement.  

(1) For consumer loans of a primary residence, federal law 
prohibits commencement of a foreclosure until the 
expiration of 120 days after the borrower first becomes 
delinquent.  12 C.F.R. §1024.41(f). 

(a) Loans secured by vacant land or business purpose 
loans are exempt.  12 C.F.R. §1024.5

(2) Mortgage must contain a clause providing for power of sale 
upon default as a condition of the mortgage. MCL 
600.3201.

(3) Mortgage containing the power of sale and all assignments 
of the mortgage have been recorded prior to the date of 
sale.  MCL 600.3204(3).

(4) Right to foreclose exists, i.e., condition or event 
constituting default, accelerating debt and triggering power 
of sale has occurred.  MCL 600.3204(1).

(5) Absence of pending lawsuit or successful collection efforts. 
MCL 600.3204(2).

(a) No suit is pending to recover debt secured by 
mortgage. 

If a lawsuit for a judicial foreclosure has been filed, 
it must be dismissed.  Note that an action to appoint 
a receiver is not an “action at law” to recover a debt.

(b) Any execution on an existing judgment must be 
returned unsatisfied in whole or in part. MCL 
600.3204(2).
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(c) Each installment mentioned in the mortgage is 
considered a separate independent mortgage for 
purposes of foreclosure and can be foreclosed by 
advertisement if it is in default.  MCL 600.3204(4).  

(6) Publication and Posting Requirements.  MCL 600.3208.

(a) Publication.  The foreclosure notice must be 
published at least once per week for four (4) 
successive weeks in a newspaper published in the 
county where some or all of the mortgaged premises 
are situated. 

i) Requirement of “4 successive weeks” 
appears to require publication for five weeks 
to establish a base so that subsequent 
publications are deemed successive.  Even if 
not required, publishing for 5 weeks is a 
sound practice in order to resolve any 
inaccuracies in the first published notice.

ii) If no newspaper is published in the county in 
which some or all of the premises are 
situated, then the publication requirement is 
satisfied by publishing the notice in a 
newspaper published in an adjacent county.

(b) Posting Requirement. 

i) Within 15 days after the first publication of 
the notice of foreclosure, the notice must 
also be posted in a “conspicuous” place 
upon any part of the premises described in 
the notice of foreclosure. 

The notice does not need to be posted on the 
most conspicuous place on premises; simply 
on a conspicuous place upon any part of 
premises. Cox v Townsend, 90 Mich App 12, 
15 (1979) (posting on fence post previously 
used by mortgagor for posting met statutory 
posting requirement). 

ii) Mortgagee, agents and assigns have the right 
to enter upon the mortgaged premises for 
purposes of posting or serving required 
notices.  MCL 600.3276. 
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(7) Contents of Notice of Foreclosure.  MCL 600.3212 (as 
amended effective January 11, 2020).

(a) Notice of foreclosure must specify: 

i) Name(s) of mortgagor and mortgagee; 

ii) Assignee of the mortgage (if any); 

iii) Date of mortgage; 

iv) Where the mortgage was recorded; 

v) The amount claimed to be due on the 
mortgage as of the date of the notice of 
foreclosure; 

vi) A description of the mortgaged premises 
that substantially conforms with the 
description contained in the mortgage.

vii) A description of the property by giving its 
street address, if any. The validity of the 
notice and the validity of any eventual sale 
under this chapter are not affected by the 
fact that the street address in the notice is 
erroneous or that the street address is 
omitted.

viii) The name, address, and telephone number of 
the attorney for the party foreclosing the 
mortgage.

ix) For a residential mortgage, a statement in 
the following form: “Attention homeowner: 
If you are a military service member on 
active duty, if your period of active duty has 
concluded less than 90 days ago, or if you 
have been ordered to active duty, please 
contact the attorney for the party foreclosing 
the mortgage at the telephone number stated 
in this notice.”.

x) A statement in the following form: “Notice 
of foreclosure by advertisement. Notice is 
given under section 3212 of the revised 
judicature act of 1961, 1961 PA 236, MCL 
600.3212, that the following mortgage will 
be foreclosed by a sale of the mortgaged 
premises, or some part of them, at a public 
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auction sale to the highest bidder for cash or 
cashier’s check at the place of holding the 
circuit court in ________ County, starting 
promptly at (time), on (date). The amount 
due on the mortgage may be greater on the
day   of the sale. Placing the highest bid at 
the sale does not automatically entitle the 
purchaser to free and clear ownership of the 
property. A potential purchaser is 
encouraged to contact the county register of 
deeds office or a title insurance company, 
either of which may charge a fee for this 
information.”

xi) The redemption period as determined per 
MCL 600.3240, which is generally 1 year, 
but is six (6) months for the following types 
of property:

1. Commercial or industrial property, 
MCL 600.3240(3);

2. Multi-family property in excess of 
four units;

3. Residential property where less than 
1/3 has been paid on mortgage debt.  
MCL 600.3240(4);

4. The redemption period for vacant 
property is 1 year; and

5. If property is “used for agricultural 
purposes” before the sheriff’s sale, 
the Mortgagor must provide proof 
that it filed a Schedule F to the 
federal tax return in the prior year 
(loss or gain from farming 
operations) and record an affidavit 
that such proof has been delivered.  
MCL 600.3240(17).  If the 
mortgagor fails to do so before the 
sale, there is a presumption the 
property is not used for agricultural 
purposes.  To challenge the 
presumption, the lender or borrower 
can file a lawsuit before the 
expiration of the redemption period 
that would apply if the property is 



AMERICAN BANKRUPTCY INSTITUTE

107

ABI Central States

determined not to be used for 
agricultural purposes (which is 
generally 6 months).

(8) Abandonment.  Only available for residential properties of 
less than four (4) units.  There are two (2) types of 
abandonment; one done before the notice of foreclosure is 
published and one after.

(a) For the “pre-notice abandonment”, the following 
steps must be taken 30 days before the notice of 
foreclosure is published.  Under MCL 600.3241 or 
MCL 600.3241a, the redemption period can be 
shortened to 30 days, but all necessary steps must 
be taken before the sale:

i) The lender notifies the borrower, by 
certified mail, return receipt requested, that 
it intends to foreclose;

ii) The lender records an affidavit:

1. That it sent the default notice/intent 
to foreclose to the borrower;

2. The borrower has not responded;

3. The lender personally inspected the 
property and the mortgagor or 
persons claiming under him are not 
occupying the property nor does it 
appear they intend to occupy the 
property;

iii) The lender sends the recorded affidavit to 
the borrower, by certified mail, return 
receipt requested, before the notice of 
foreclosure is published;

iv) Before the expiration of the 30-day 
redemption period, the borrower provides 
the lender with a recorded affidavit that they 
are occupying or intend to occupy the 
property. 

(b) Abandonment After Publication of the Notice of 
Foreclosure.  MCL 600.3241a.

i) The lender personally inspects the property 
and the inspection reveals the borrower or 
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persons are not occupying and do not intend 
to occupy;

ii) The lender posts a notice at the time of 
inspection and mails it certified mail, return 
receipt requested, that:

1. The lender considers the property 
abandoned;

2. The borrower will lose all ownership 
rights within 30 days of the sale or 
15 days of the notice (whichever is 
later) unless the borrower, or the 
borrower's heirs or representatives, 
sends a notice by first-class mail that 
the premises are not abandoned.

b. Federal Tax Lien Issues. 

(1) One who becomes a mortgagee before recording of notice 
of federal tax lien enjoys priority over such lien.  26 U.S.C. 
§6323(a). 

(2) Junior federal tax liens can be extinguished through 
foreclosure by advertisement if the lender notifies taxing 
authorities as outlined in state and federal law.  MCL 
600.3220; 26 U.S.C. §7425. 

c. Sale.  MCL 600.3216. 

(1) General requirements. 

(a) Public sale between 9:00 a.m. and 4:00 p.m.
conducted in the circuit courthouse in the county 
where all or part of the property is located. 

(b) Sale conducted by a sheriff, undersheriff, or deputy 
sheriff. 

(c) Sale must be made to the highest bidder (who has 
funds to purchase). 

Mortgagee’s assigns or legal representatives may purchase 
some or all of the mortgaged premises at the sale.  MCL 
600.3228.

(2) Sale of distinct parcels.  MCL 600.3224. 
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(a) General rule -- if the mortgaged premises consists 
of distinct lots that are not occupied as a single 
parcel, they must be sold separately. 

If distinct lots are occupied as a single parcel, they 
may be sold together. 

(b) Limitation on sale -- statute prohibits the sale of 
more parcels than necessary to satisfy the amount 
due on the mortgage at the date of the notice, plus 
legally allowable interest, costs and expenses.  
MCL 600.3224. 

A sale which fails to comply with statutory mandate 
is voidable.  Cox v Townsend, 90 Mich App 12 
(1979); Walker v Schultz, 175 Mich 280 (1913). 

d. Adjournment of Sale.  MCL 600.3220.

(1) General considerations.

(a) Sale can be adjourned “from time to time” on the 
request of the party in whose name the notice is 
published. 

The notice may be posted before or at the time of 
and at the place where the sale is to be made by a 
sheriff or other person appointed to make the sale.  
No oral announcement of adjournment is necessary. 

(b) It is best to adjourn from week-to-week.  If an 
adjournment is for more than one week at one time, 
the notice of the adjournment attached to the 
original notice of sale must be published in the 
newspaper in which the original notice was 
published.

e. Bidding Strategy. 

Determining a credit bid is important if the property is worth less 
than the amount due on the mortgage and the lender intends to 
pursue the borrower for a deficiency.

(1) The deficiency is measured by what the lender bids at the 
foreclosure sale, not what the property is eventually sold 
for;

(2) In a suit to recover a deficiency, the borrower has the 
statutory defense that the property was “fairly worth” the 
amount of the debt at the time of the sheriff’s sale or that 
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the amount bid was “substantially less than the true value” 
of the property.  MCL 600.3280;

(3) The Courts recognize that true value does not equal market 
value because a foreclosure sale is a “forced sale” and not 
an “arms-length” transaction..

f. Right to Inspect After the Foreclosure Sale

Statutory changes effective beginning in 2014 provided the high 
bidder at the sale with the ability to inspect the premises during the 
redemption period and the ability to shorten the redemption period 
under certain circumstances. MCL 600.3237 and 3238.

(1) The initial notice of the “right to inspect.”  The high bidder   
must provide an initial notice to the borrower AND any 
person having possession of the property.  The notice must 
be given by mail, physical posting, or any other method 
reasonably calculated to achieve actual notice.  The notice 
must include:

(a) The identity of the high bidder;

(b) Contact information, including your business and 
mailing address, telephone number, and email 
address, as applicable;

(c) The date of the sheriff’s sale and the amount of the 
bid;

(d) The estimated expiration date of the redemption 
period;

(e) The details of the right of inspection;

(f) One or more alternative methods for surrendering 
control of the property; and

(g) A statement that if the borrower intends to vacate 
the property after the sale, they must notify you and 
if they fail to do so, they could risk heightened 
liability for damage to the property.  MCL 
600.6237.A sample notice is attached as Exhibit 
“A.”

(2) The initial inspection.  

This notice must be given in the same manner as described 
above, and at least 72 hours in advance of the actual 
inspection.  MCL 600.6238(2).  The inspection must be set 
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at a reasonable time of day and in coordination with the 
borrower, if possible.  A sample notice is attached as 
Exhibit “B.”

This request may be made only once each calendar month, 
with a maximum of three times in any six months of the 
redemption period, UNLESS you have reasonable cause to 
believe that damage to the property is imminent or has 
occurred.  MCL 600.6238(4).

There are no restrictions on exterior inspections which can 
be done without notice.  MCL 600.3238(3).

(3) Right to request information after initial inspection.

After your initial inspection, the borrower is required to 
provide information about or evidence of, the condition of 
the interior of any structures on the property in any form 
reasonably necessary to assess the property’s condition.    
A sample request is attached as Exhibit “C.”

If the borrower refuses to provide the requested information 
or evidence within five business days, or the information 
reveals that damage has occurred or is imminent, the high 
bidder has the right to schedule an inspection of the interior 
in accordance with the notice provisions above (i.e.,
posting a notice 72 hours in advance).  MCL 600.3237(5).  
If the borrower provides information which shows that 
damage has not occurred or is not imminent, there is no 
right to conduct an interior inspection.

(4) Shortening the redemption period.

If the borrower refuses to allow an inspection or if damage 
to the property is imminent or has occurred, the high bidder 
may immediately commence summary proceedings for 
possession or file an action for any other necessary relief to 
protect the property.  MCL 600.3237(6). If the action will 
be based on the failure to repair damages or provide 
information, the borrower is entitled to notice of the intent 
to pursue summary proceedings and seven days to 
correct/repair the condition.  The notice must be provided
to the borrower by certified mail, physical posting, or in 
any other manner reasonably calculated to achieve actual 
notice, and it must include information that you intend to 
commence summary proceedings if the damage or 
condition is not repaired or corrected within seven days 
from receipt.  MCL 600.3238(7).  A sample notice is 
attached as Exhibit “D.”
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The high bidder is prohibited from commencing 
proceedings if: 1) the damage or condition is repaired or 
corrected within the seven day period; or 2) the high bidder 
and the  borrower agree on a procedure and timeline to 
repair or correct the damage or condition and the damage or 
condition is corrected by the agreed-upon date.

The statute also requires the court to consider other factors 
before entering a judgment of possession.  These include:

 The cause of the damage or condition;

 Whether the borrower has taken appropriate 
steps to repair or correct the damage or 
condition and prevent further damage;

 Whether the borrower has contacted the high 
bidder and any property insurer regarding the 
damage or condition; and

 Whether the high bidder caused any delay in the 
repairs or corrections.

(5) What constitutes “damage” entitling the high bidder to a 
judgment of possession?

 The failure to comply with local ordinances 
regarding maintenance of the property or blight 
prevention, if the failure were the subject of 
enforcement action by the government unit;

 An exterior condition that presents a significant 
risk to the security of the property or a 
significant risk of criminal activity occurring on 
the property;

 Whether the borrower has contacted the high 
bidder and any property insurer regarding the 
damage or condition; 

 Missing or destroyed structural aspect or 
fixtures (furnace, water heater, air conditioner, 
cabinetry flooring, walls, ceilings, roofing, 
toilets, or other fixtures as that term is defined in 
the Uniform Commercial Code); and

 Deterioration below, or being in imminent 
danger of deterioration below, community 
standards for public safety and sanitation as 
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established by statute or ordinance.  MCL 
600.3238(9).

(6) Rebuttable Presumptions.

If the borrower is provided with a notice of intent, there is a 
rebuttable presumption that the borrower is liable for all 
damages that occurred before the redemption period 
expires if the borrower: 

(a) failed to consent to an initial or subsequent 
inspection, or failed to comply with a request for 
information; 

(b) failed to provide timely notice to you of their intent 
to vacate; or 

(c) failed to surrender the property in a manner that 
reasonably provided you with the opportunity to 
secure the property.  

There is also a rebuttable presumption that the borrower is 
not liable for damages that occurred after the surrender if 
they: 1) consented to initial and subsequent inspections and 
complied with requests for information on the condition of 
the property; 2) provided timely notice of intent to vacate; 
and 3) surrendered control of the property in a manner that 
provided you a reasonable opportunity to secure it.  MCL 
600.3278.

g. Redemption. 

(1) Mortgagor, heirs, executor, administrators or those 
claiming from mortgagor must pay to the purchaser the 
sum which was bid for the premises plus interest from the 
date of the sale at the rate stated in the mortgage. MCL 
600.3240(1).  In lieu of remitting funds to purchaser, 
mortgagor may remit payment to the register of deeds in 
custody of the deed.  Id.  Payment must be made prior to 
expiration of redemption period.

(2) Mortgagor’s liability for insurance and taxes. 

(a) Generally, sums to redeem property can include 
insurance premiums and taxes paid by purchaser 
during the redemption period. 

i) Taxes.  Must be assessed during redemption 
period and paid by purchaser.  In order to 
include all unpaid taxes assessed prior to the 
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sale, the safest course of action is to pay the 
taxes prior to the first publication.  If the 
mortgage so provides, unpaid taxes can be 
included in the unpaid principal.

ii) Insurance premiums. To properly include 
premiums, it must be the borrower’s duty to 
pay the premium under the mortgage and the 
payment must be necessary to keep the 
policy in force during redemption.

(b) Procedure for including post-sale payments in 
redemption price.  Purchaser and someone acting on 
his behalf submits an “affidavit of payment” that 
shows amount and items paid and receipt 
evidencing payment.  Affidavit plus attachments 
must be filed with and endorsed by the register of 
deeds in order to entitle purchaser to recover 
amounts reflected therein plus interest if mortgagor 
attempts to redeem. 

B. Setoff.

A bank account is an unsecured loan by a depositor to the financial institution that is 
available to satisfy an overdue debt owed by the depositor to the financial institution

1. Requirements for setoff.  

a. Review account records to determine any limitations on right to 
setoff.  There is a difference between a right to setoff for a past due 
payment and the ability to setoff for the full debt after proper 
acceleration of the debt.

b. Debt must have matured.  Unless the loan documents specifically 
give the financial institution the authority to do so, a setoff because 
of insolvency is impermissible.  Manufacturers National Bank of 
Detroit, 910 F2d 1339 (6th Cir 1990);

c. The funds are the depositor/debtor’s property.  There are no 
restrictions on the use of the funds (such as a trust or other 
custodial account);

d. The debt is due and owing at the time of the setoff; and

e. There is mutuality of obligation between the depositor and the 
financial institution and the debt and the deposit funds.  Hansman v 
Imlay City State Bank, 121 Mich App 424; 328 NW2d 653 (1982).
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2. A financial institution can only set off against a guarantor’s account prior 
to exhausting the accounts of the primary obligor if the guarantee 
specifically provides such a right.  

3. Because a shareholder is considered separate from a corporation, and is 
not liable for corporate debts, unless the shareholder has executed a 
guarantee, the financial institution cannot set off against the shareholder’s 
accounts.  

4. If a debtor has a joint interest in an account, the financial institution may 
set off one half of the account because of the presumption that each 
account holder contributed equally to the account.  The financial 
institution may be able to set off the entire account if it can show that the 
debtor was the sole contributor to the account.

C. Assignment of Rents.

In Michigan, assignments of rents are creatures of statute and made  “in connection with 
any mortgage on commercial or industrial property other than an apartment building with 
less than 6 apartments or any family residence.”  MCL 544.231.  

An assignment of rents becomes “operative” in the event of a default under the 
mortgage.

An assignment of rents becomes binding on the occupiers of the premises when 
notice of the default is recorded and served on the occupants.  MCL 544.231.  It 
“binds” occupiers of the premises described in the mortgage from the date of 
recording.

Pro tips.  Review forms to ensure the borrower may not accept any prepayment 
of rent more than 30 days in advance, consent to assignment or sublease of any
lease, cancel, release or grant any concessions, modify any existing leases or 
enter into any new leases without the lenders consent.  

In Wisconsin, assignments of rents are also creatures of statute. Wis. Stat. 708.11

When any debt or other obligation is secured by an assignment, the assignment 
shall be effective as to the assignor upon the execution and delivery of the 
assignment to the assignee. The assignment shall be perfected as to all subsequent 
purchasers, mortgagees, lien creditors, and all other 3rd parties for all purposes 
from the time and date of recording the assignment in the register of deeds office 
of the county in which the real property affected by the assignment is located. The 
assignment shall be governed by ch. 706 and shall be considered a conveyance for 
the purposes of ch. 706. An assignee who enforces an assignment in accordance 
with its terms shall not be considered to be a mortgagee in possession with 
attendant liability.

D. Repossession of Tangible Personal Property Collateral

1. General Requirements.
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a. There must be a default as defined by the security agreement.

b. Loan documents do not prohibit self-help repossessions.

c. The creditor has an enforceable security interest.

d. Certain debtors are protected from repossession, such as active 
military personnel, military dependents and Native Americans 
living on tribal land if the tribal law forbids self-help repossession.

e. Repossession must occur without a “breach of peace,” damage to 
the debtor’s property (even if negligent), trespass, any type of 
physical contact or threat of physical contact.  See, UCC 9-609 and 
Wis. Stat. § 425.206 as well as UCC 9-609.

f. Actions that have been held to constitute a “breach of the peace” 
include repossession collateral over the debtor’s objections (even if 
the repossession of the collateral is from a public street, parking lot 
or a private driveway), entering debtor’s residence or garage 
without consent, damaging the debtor’s property during 
repossession 

g. Caution should be taken if the repossession is accomplished by an 
“unauthorized entry” even if the security agreement provides that 
the creditor is allowed to enter the borrower’s premises.  Further, 
while not all courts have held that the use of deceptive means or 
trickery to lure the debtor into allowing entry constitutes a breach 
of the peace, it may expose the creditor to allegations of violation 
of federal and state consumer protection laws.  Of course, wrongful 
repossession or a breach of the peace exposes the creditor to tort 
claims, including conversion claims.

2. Sale of Repossessed Collateral

3. Article 9 of the Uniform Commercial Code outlines the procedures for the 
disposition of collateral obtained by self-help, judgment or turnover by the 
debtor.  The general requirements are:

a. Duty to use reasonable care in the custody and preservation of the 
collateral.  However, the secured party may charge reasonable 
expenses incurred in the “custody, preservation, use or operation” 
of that property against the debtor and the collateral.”  UCC 9-
207(2)(a).  These expenses include any cost to obtain and maintain 
insurance on the collateral and any payments to discharge taxes 
assessed the collateral.

b. If the collateral is accidentally damaged or destroyed while in the 
secured party’s possession, the risk of that loss is imposed on the 
debtor “to the extent of a deficiency in any effective insurance 
coverage.”  UCC 9-207(2)(c).
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c. The secured party is permitted to use or operate the collateral in 
three circumstances:

(1) If the use or operation is done to preserve the collateral or 
its value;

(2) If the use is permitted by “an order of a court having 
competent jurisdiction;”

(3) Except when the collateral is consumer goods, “in the 
manner and to the extent agreed by the debtor.”  UCC 9-
207(2)(d).

d. Unless the debtor promptly exercises its right to redeem the 
collateral, the secured party will dispose of it at a public or private 
sale or will accept the collateral in full or partial satisfaction of the 
debt.  The “sale, lease or license or other disposition” must be 
“commercially reasonable.”   UCC 9-610.

e. Debtors, “secondary obligors” (i.e., guarantors) and other 
lienholders (disclosed through a UCC search 20 days prior to the 
date the notice is sent) are entitled to “notice of sale or other 
disposition” of the collateral ten days before the collateral is 
disposed of.  UCC 9-611, 9-612.  This right can only be waived in 
a post-default agreement, such as a forbearance agreement.  UCC
9-613 and UCC 9-614 attached as Exhibits E and F outline the 
contents of the form of notifications for consumer and non-
consumer transactions. 

4. Direct Collection of Accounts.  On default (and even before default if the 
debtor and the secured party have agreed), a secured party may “[n]otify 
an account debtor or other person obligated on collateral” to pay the 
account or other obligation directly to the secured party and not to the 
debtor.  UCC 9-607(1)(a).

The secured party may collect proceeds to which it is entitled and may 
commence legal action against third parties to collect accounts and other 
obligations.  UCC 440.9607(1)(b) and (c).

The advantage of collection of accounts is that it is the most liquid asset 
and oft times easier to collect than to repossess and foreclose on tangible 
personal property, such as inventory and equipment.

The account debtor is entitled to make sure that the secured party is 
proceeding appropriately and is entitled to request proof of the 
assignment.  If the secured party fails to provide proof, the account debtor 
may continue to pay the debtor.   UCC 9-406(3).

If the account debtor improperly failed to honor the account debtor notice, 
the account debtor may up paying the debt twice and could also be liable 



118

2020 CENTRAL STATES VIRTUAL BANKRUPTCY WORKSHOP

ABI Central States

for treble damages.  See MCL 600.2919a.  A sample account debtor 
notification is attached as Exhibit G.  
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III. JUDICIAL COLLECTION REMEDIES

A. Claim and Delivery.

MCR 3.105; MCL 600.2920.

1. More costly and time consuming than self-help repossession.  Used where 
borrower is hiding collateral or the creditor wants to avoid any claims of 
breach of the peace.

2. Claim and Delivery requires compliance with the statute and court rule to 
avoid any due process challenge.  Once possession of the collateral is 
obtained, the creditor is still required to comply with the Uniform 
Commercial Code’s provisions concerning the disposition of property.

3. Procedure.

a. File a complaint with separate claims for recovery of the collateral 
and for judgment on the underlying debt.

b. The complaint must specifically describe the property, the value of 
the property (for purposes of setting a bond) and whether the 
property can be divided.

4. Possession Pending Judgment.

a. Creditor can obtain immediate possession if the creditor proves 
that its right to possession is “probably valid” and that the 
collateral will be “damaged, destroyed, concealed, disposed of, or 
used so as to substantially impair its value before trial.”

b. A motion for possession pending judgment can be filed before the 
defendant files an answer.  The motion is supported by an affidavit 
from the creditor authenticating the underlying loan documents, 
the security interest, and the facts giving rise to the creditor’s right 
to possession pending judgment. 

c. The court has the option of:

(1) Denying the motion;

(2) Allowing the debtor to retain possession of the collateral 
under order not to damage, destroy, conceal or dispose of 
it;

(3) Ordering the sheriff or court officer to seize the collateral 
within 21 days of the entry of the order and either retain it
or deliver possession to the creditor.  MCR 3.105(E)(4); or  
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(4) Allowing the creditor to keep the property on the condition 
that the creditor post a bond of at least twice the value of 
the property as set forth in the complaint.  MCR 
3.105(E)(4)(C).

5. Judgment.  The judgment identifies the party entitled to possession, the 
value of the property and the amount of the unpaid debt and damages to be 
awarded.  MCR 3.105(H)(1).

B. Prejudgment Attachment

1. A prejudgment writ of replevin may be obtained for non-consumer
transactions only. Wis. Stat. § 810.02 Although the U.S. Supreme Court 
declared pre-judgment replevin unconstitutional because it deprived a 
person of property without due process, Fuentes v. Shevin, 407 U.S. 67 
(1972), the Seventh Circuit Court of Appeals subsequently scrutinized 
Wisconsin’s prejudgment statute and held that prejudgment replevinis 
constitutionally tolerable if proceeding ex parte is made necessary by the 
existence of an emergency and if the state provides adequate procedural 
safeguards, of which one is that the order be issued by a judge and another 
is that a prompt hearing on the validity of the order be obtainable; 
Wisconsin provides both safeguards. Dell’s Big Saver Foods, Inc. v 
Carpenter Cook, Inc. 795 Fed. 1344 (7th Cir. 1986)

2. Section 810.02, the statute that permits prejudgment writs of replevin for 
non-consumer actions, requires that the affidavit or verified complaint sets 
forth specific factual allegations that show the following:

(1) That the plaintiff is entitled to the possession of the property claimed, 
particularly describing it;

(2) That the property is wrongfully detained by the defendant;

(3) The alleged cause of detention according to the plaintiff’s best knowledge, 
information and belief;

(4) That the property has not been taken for a tax, assessment or fine or seized 
under any execution or attachment against the property of the plaintiff, or that if 
so seized that it is exempt from the seizure;

(5) The value of the property; and

(6) The location of the property claimed by the plaintiff with sufficient specific 
factual allegations for the judge or judicial officer to determine that there is reason 
to believe that the property is in the location described or in the possession of the 
defendant or any person acting on behalf of, subject to or in concert with the 
defendant.
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3. Tip -  Counsel will notice that one of the six factual allegations is the 
property’s value.  Without possession of the property, determining value 
might prove challenging, but counsel should strive to produce the most 
accurate value based on the available information.

C. Judicial Foreclosure

.  MCL 600.3101 et seq.  Recommended procedure where the loan involves priority 
disputes.

1. Preliminary Work.

a. As with a foreclosure by advertisement, unless it is subject to a 
statutory exception, a judicial foreclosure cannot be filed less than 
120 days after the borrower first became delinquent.

b. Review note and mortgage for terms regarding pre-conditions for 
acceleration.  Many forms contain conditions beyond the statutory 
requirement.

c. Determine whether event of default exists (i.e., nonpayment of 
debt, nonpayment of taxes, nonpayment of insurance, general good 
faith feeling of insecurity, default of related loan documents).

d. Accelerate loan.

e. Obtain foreclosure commitment.

f. File lis pendens.  MCL 600.2701.

g. File complaint in circuit court in which the property is located 
naming as defendants all parties with an interest in the mortgaged 
premises.  

(1) Advantages:

(a) Can request a receiver.  MCL 600.2927.

(b) Can request possession;

(c) Recover attorney’s fees and cost; and

(d) Resolve priority and other title issues.

h. Judgment of foreclosure cannot provide for a sale earlier than 6 
months after the complaint is filed.  MCL 600.3115.  

i. Prior to the entry of the judgment of sale, the borrower has the 
right to bring the debt current.  If the borrower does, the complaint 
must be dismissed.  MCL 600.3110
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j. After the entry of judgment of sale, if the borrower brings the debt 
current, the court must stay the proceedings, but it can order a sale 
in the event of subsequent defaults.  MCL 600.3120.

2. Posting and Publication Requirements.

a. The notice must be published for 6 successive weeks prior to the 
sale in a newspaper printed in the county in which the premises are 
located or, if there is no paper printed in the county, in a paper 
printed in an adjoining county.  MCL 600.6052(2).

b. The notice must be “displayed” in 3 public places in the township 
or city where the real estate is to be sold at least 6 weeks prior to 
the sale.  If the sale is in a township or city other than that where 
the property is located, the notice must also be displayed in 3 
public places in which the property is located.  MCL 600.6052(1).

3. Sale.

a. The mortgagor or mortgagee can bid.  In formulating a bid, the 
lender should compare:  (1) the debt and expenses to (2) the 
expected sale value of the property at the end of the redemption 
period with reductions for post-sale interest, taxes, insurance costs 
and fees associated with sale. 

b. The mortgagor’s remaining obligation on the debt will be reduced 
to the extent of the bid, regardless of the price realized on the 
subsequent sale of the property.

c. The mortgagor’s right to redeem expires 6 months after the sale.  
MCL 600.3140. 

D. Breach of the Loan Documents/Breach of Contract

.  Standard claim on a debt.  Lender is required to show that: 

1. A contract exists;

2. The terms of the contract require the performance of certain actions;

3. One of the parties breached the contract; and 

4. The breach of the contract caused the other party to sustain monetary 
damages. 
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IV. COLLECTING THE JUDGMENT.

A. Discovering the Debtor’s Assets.

Debtor’s Examination.  Judgment creditors have the right to subpoena the debtor 
or any person known to be indebted to the judgment debtor to provide testimony 
and produce records concerning the judgment debtor’s property or income.  MCL 
600.6110(1).   

1. Examine records in the register of deeds office.

2. Obtain a credit report to obtain information regarding employment, assets 
and other debts.

3. UCC search for any financing statements or tax liens.

Supplemental Examination

1. Supplemental proceedings are a form of post-judgment discovery.  Of the 
proceedings available, the supplemental examination is perhaps the most 
common.  The supplemental examination is a common and useful tool that 
allows the judgment creditor to gain additional information about the 
property available to satisfy the judgment

2. Wisconsin law grants a judgment creditor two methods with which to 
initiate supplemental proceedings.  The first is the order for examination.  
Here, the judgment creditor files a motion with the court that issued the 
judgment, asking the court to require that the judgment debtor appear 
before the court or judge and answer concerning the judgment debtor’s 
property.  Wis. Stat. § 816.03(1)(a).  The judgment creditor may only do 
this, however, after:  (1) an execution against property has been returned 
unsatisfied in whole or in part within five years; (2) the officer holding the 
execution certifies that there is insufficient property for him or her to levy 
upon to satisfy the judgment; or (3) the judgment creditor, by affidavit, 
satisfies the court that the judgment debtor, whether an individual, 
corporation, or other association, has property that he or she unlawfully 
refuses to apply toward the judgment.  Id.

3. The second method is called an order for appearance.  Specifically, the 
judgment creditor applies to a supplemental court commissioner, asking 
that court commissioner to order the judgment debtor to appear before him 
or her.  The order issued does not state any grounds beyond the holding of 
any unpaid judgment by the judgment creditor.  Wis. Stat. § 816.03(1)(b).

4. If the supplemental proceedings bring to light previously undiscovered 
assets that are available to satisfy the judgment, then the presiding official 
may appoint a supplemental receiver, commonly referred to simply as a 
receiver, to assist in reaching such assets.  Wis. Stat. § 816.04. The court 
may only appoint one receiver at a time, id. and the appointment should 
come only upon notice and opportunity for hearing. Id.  Typically, the 
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judgment debtor is notified in the supplemental examination order that a 
receiver may be appointed.  Id.

5. Note.  Because of the conditions that must be met before the issuance of 
an order for examination, an order for appearance is, by far, the most 
common procedure used by judgment creditors for supplemental 
proceedings. Obtain a credit report to obtain information regarding 
employment, assets and other debts.

B. Garnishment

.  MCR 3.101.

1. General Considerations.

a. Used to collect defendant’s assets in hands of a third party referred 
to as the “garnishee” to satisfy judgment debt.

b. Court must have jurisdiction over the garnishee defendant.  MCL 
600.4011.  Asset must be tangible personal property located within 
Michigan.

c. Must use forms approved by the State Court Administrator’s 
Office.  MCR 3.101(C).  

d. Garnishee defendant has the right to question the court’s 
jurisdiction, the validity of the proceedings and the creditor’s right 
to judgment.  MCR 3.101(L)(4).

e. Rule distinguishes between periodic and non-periodic 
garnishments and uses different writ forms.

(1) “Periodic” includes, but is not limited to “wages, salary, 
commissions, bonuses, land contract payments, rent and 
other periodic debt or contract payments” paid during the 
period of the writ.  MCL 600.4012.

(2) “Periodic” payments do not include interest payments.

f. “Periodic” garnishments expire unless served within 182 days of 
the date issued issuance by the Court, MCR 3.101(F)(1) and 
remain effective until the  judgment is satisfied.  MCR 
3.101(E)(5)(b).

2. Procedures applicable to both periodic and non-periodic garnishments.

a. Complete applicable verified Request and Writ for Garnishment.  
Some information included in form is:
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(1) The date of judgment and amount of judgment that is 
unsatisfied.

(2) Information identifying defendant, such as the address, 
social security number, employer identification number, 
federal tax identification number, or account number, if 
known.  MCR 3.101(E).

(3) Directions to the garnishee to:

(a) Serve the writ on defendant, in the manner 
applicable to complaints, within 7 days of service of 
the writ (i.e., personal service on or first class mail 
to the last known address);

(b) File a disclosure with the court clerk within 14 days 
of service and mail a copy of the disclosure to the 
plaintiff and defendant.  MCR 3.101(H)  Failure to 
timely file the disclosure can result in:

i) A default being entered against the 
garnishee for the amount of the unpaid 
judgment, interests and costs as stated in the 
writ. MCR 3.101(S)(1)(a);

ii) An order finding the garnishee in contempt 
of court.  MCR 3.101(S)(1)(b); or

iii) A $100 fine, plus costs, including attorney’s 
fees even if the garnishee does not have any 
of the defendant’s property.  MCR 
3.101(S)(3).

(c) To begin withholding, delivery of property or 
payment of obligations to defendant.  Note: If the 
garnishee holds the defendant’s property, but fails 
to make it available for execution without sufficient 
cause, the court can order that execution be had 
against the garnishee for twice the value of the 
specific property.  MCR 3.101(O)(5).

b. Pay the applicable fee to the court clerk (currently $15);

c. Serve the garnishee with the writ, as well as the applicable fee to 
the garnishee ($1 for financial institutions, $6 for non-financial 
institutions), in the manner required by the Court Rules; and 

d. File a proof of service with the court.

3. Garnishee’s Obligations.
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a. File a Garnishee Disclosure  within 14 days of service and mail 
copies to the plaintiff and defendant.

(1) Contents of Disclosure.

(a) For non-periodic garnishments, disclose the 
liability, if any, less any setoff, except setoffs for 
liquidated damages.  MCR 3.101(H)(1).  Note that 
the garnishee can exercise a right of setoff even 
after service of a writ of garnishment, even absent 
acceleration of the underlying debt as long as the 
underlying loan instrument contains an acceleration 
clause or an “insecurity clause” which the garnishee 
availed itself of in good faith.  

(b) For periodic garnishments, disclose whether the 
garnishee is obligated to make any such payments 
and, if so, to disclose the nature and frequency of 
the obligation, as well as any writs or orders of 
higher priority (such as income withholding orders, 
orders for past due state or federal taxes, orders 
issued by the bankruptcy court or previously served 
writs), the file number of the case in which the 
senior or superior writ was issued, the date it was 
issued and the date it was served.

b. Begin Withholding.

(1) For non-periodic garnishments, the garnishee is only 
obligated to withhold obligations owed or property held at 
the time the writ is served.  MCR 3.101(I)(1).

(2) For periodic garnishments concerning earnings that are 
paid weekly, bi-weekly or semi-monthly, the withholding 
starts the first full pay period after the writ is served.  MCR 
3.101(H)(2)(a).

(3) For monthly pay periods, if the writ is served within the 
first 14 day of the pay period, withholding begins the day 
the writ is served.  If the writ is served on the 15th day of 
the pay period, withholding begins the first full pay period 
after the writ is served.  MCR 3.101(H)(2)(b).

(4) If the judgment debtor does not file objections within 14 
days of the service of the writ, within 28 days of the service 
of the writ, the garnishee begins to transmit the funds to the 
plaintiff or the court as directed until the garnishment 
expires. 
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c. In the case of earnings, maintain a record of the payments for 
review by the plaintiff, defendant or the court.  MCR 3.101(J)(5).

d. With respect to periodic garnishments, within 14 days after the 
expiration of the writ, or after the garnishee is no longer obligated 
to make payments, file a report with the court (which is mailed to 
plaintiff and defendant) of the total amount paid on the writ.  MCR 
3.101(J)(6).

4. The Judgment Debtor’s Objections.  To suspend the garnishee’s obligation 
to pay, the judgment debtor must file objections within 14 days after 
service of the writ.  MCR 3.101(K).  Objections filed after that date do not 
suspend payment unless ordered by the court.

a. Types of objections.  MCR 3.101(K)(2).

(1) The garnished funds or property are exempt from 
garnishment.  Examples of property exempt in whole or in 
part from garnishment include:

(a) Social security benefits.  42 U.S.C. §407.

(b) Supplemental security income benefits.  42 U.S.C. 
§1383(d).

(c) Aid to families with dependent children (ADC) and 
general assistance benefits.  MCL 400.63.

(d) Unemployment compensation benefits.  MCL 
421.30.

(e) Workers’ disability compensation benefits are 
exempt from garnishment, but a valid assignment of 
benefits can be made to an insurance company or 
certain health care providers.  MCL 418.821.

(2) The defendant is a debtor in a pending bankruptcy.

(3) The garnishment is barred by an installment payment order.  
Installment payment orders can enable the debtor to 
suspend a periodic garnishment as long as the debtor 
complies with the installment terms.  MCL 600.6205; MCR 
3.101(N).  It does not suspend the issuance of a non-
periodic writ or any other collection remedies, such as 
execution on personalty.

(4) The garnishment is precluded because the maximum 
amount permitted by law is being withhold pursuant to a 
higher priority garnishment or other writ.
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(5) The judgment has been satisfied.

(6) The garnishment was not properly issued or is otherwise 
invalid.

Objections cannot be used to challenge the validity of the judgment.  MCR 
3.101(K)(1).

If the judgment debtor files objections, the court schedules a hearing 
within 21 days of the date the objections are filed.  MCR 3.101(K)(3).

5. Resolution of Disputes After the Garnishee’s Disclosure.  Within 14 days 
of the service of the disclosure, the judgment creditor has the right to serve 
the garnishee with interrogatories or a notice of deposition.  MCR 
3.101(K)(1).  The garnishee’s responses and the deposition transcript 
become part of the disclosure.

Resolution of any dispute is governed by the rules concerning civil 
actions, including motion practice.  Unless the plaintiff or the garnishee 
files a demand for a jury trial within 7 days of the filing of the disclosure, 
answers to interrogatories or deposition transcript, the dispute is tried by 
the court without a jury.  MCR 3.101(M).

6. Garnishment is yet another collection tool available to a creditor plaintiff 
in Wisconsin.  Garnishment, which the plaintiff may appropriately bring 
either before or after entrance of the judgment, is a proceeding in which 
“the plaintiff seeks to subject to his claim property of the defendant in the 
hands of a third person or money owed by such third person to defendant; 
such third person is called the ‘garnishee.’   

7. Practice Tip.  When a garnishment action is commenced, the creditor 
should serve the garnishee defendant before serving the debtor to prevent 
the debtor’s transfer of funds out of the subject bank account.

8. A non-earnings garnishment action must be brought separately from the 
principal legal action.  Wis. Stat. § 812.01(2)(a).  Court involvement is 
greater than in an earnings garnishment and is similar to the underlying 
action in which the judgment was rendered.  To commence a non-earnings 
garnishment action, a judgment creditor must file a garnishment summons 
and complaint.  Wis. Stat. § 812.04(1), (2).

9. The first step in the process is to determine whether to file in small claims 
court or in circuit court.  If the judgment in the principal action is $10,000 
or less, a judgment creditor must commence the garnishment action in 
small claims court, where jurisdiction and procedures are exclusive.  Wis. 
Stat. § 799.01(1).  Counsel filing in small claims court should be aware 
that the form of the garnishee summons and complaint varies by county.  
Moreover, in garnishment actions brought in small claims court, personal 
service is required on the garnishee defendant and the principal defendant.  
Wis. Stat. § 799.12(1).  However, the procedure for personal service is 



AMERICAN BANKRUPTCY INSTITUTE

129

ABI Central States

more flexible in small claims court and allows counties to permit service 
by mail for a small fee.  Id.  The circuit courts are the proper forum for 
garnishment actions that exceed $10,000.  The following checklists, the 
first for the plaintiff and the second for the defendant in such cases, pertain 
to circuit court actions only.

C. Writ of Execution

MCL 600.6001 et seq.

1. General Considerations.

a. Writ allows sheriff, bailiff or other county officer to seize and sell 
debtor’s non-exempt property to enforce the judgment.

b. In order to execute against real property, the debtor’s non-exempt 
personal property in the county where the real property is located 
must be insufficient to pay the judgment.  MCL 600.6004.

c. Judgment creditor might be required to post a bond with the 
sheriff, but the bond costs are recoverable from the proceeds of the 
sale of the property.

d. Execution of the writ must be completed within 90 days of the 
delivery of the writ to the sheriff.  MCL 600.6002.

e. Exemptions are only available to individuals.  Corporations do not 
have exempt property.   A list of exempt property under Michigan 
law is attached as Exhibit H.

Note that under Michigan law, real property conveyed to a 
husband and wife is deemed a tenancy by the entireties unless 
there is specific language to the contrary.  Unless the judgment is 
against both spouses, a judgment creditor cannot levy against such 
property.  MCL 557.71, 101 and 102.

2. Procedure for the Issuance of a Writ.  Writ of execution is signed by the 
court and delivered by the creditor to the sheriff.  

3. Sheriff’s Responsibilities After the Writ of Execution Against Personal 
Property is Issued.  The sheriff is responsible for:

a. Preparing an inventory of the judgment debtor’s personal property 
deemed necessary to satisfy the judgment;

b. Arranging for an appraisal of the cash value of the property.  MCL 
600.6025.  The appraiser delivers the appraisal to the debtor who 
has 10 days to select statutory exemptions.  If the debtor fails to do 
so in a timely fashion, the sheriff can select the exemptions.  MCL 
600.6026.
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c. Arranging for a sale of the property.  For personal property, the 
date, location and time of the sale must be posted in 3 public places 
in the city or township where the sale is to occur at least 10 days 
prior to the sale.  MCL 600.6031.

d. Displaying the property at the sale.  MCL 600.6032.  

e. Determining whether to sell the property in lots or parcels in order 
to bring the highest price.  MCL 600.6032.

Note that if there is levy against property that is exempt in a 
specific amount, the sheriff can only sell the property if the bid 
price is in excess of that value.  If the bid is in excess of the 
exemption amount, the sheriff can sell the property, but he must 
pay the debtor the amount of the exemption and then apply the 
balance to the satisfaction of the execution.  Prior to the sale, the 
judgment debtor also has the option of paying the sheriff the 
difference between the appraised value and the exemption amount.  
MCL 600.6033.

4. Requirements of Sale for Real Property.  MCL 600.6052. 

a. For real property (MCL 600.6051), the sheriff records a notice of 
levy in the county where the property is located.  The property
must be sold in 5 years or the levy is invalid.

b. Posting of notice.  Six weeks prior to the sale, notice of the time, 
place and date of the sale is displayed in 3 public places in the 
township or city where the real property is to be sold and in 3 
public places in the township or city in which the real property is 
located.  The notice must:

(1) set forth the name or number of the township in which the 
property is located;

(2) set forth the number of the lot; and

(3) otherwise “appropriately” describe the property.

c. Publication of notice.  For six successive weeks prior to the sale, 
the notice is published in a newspaper printed in the county in 
which the property is located or, if no such paper, in a paper 
printed in an adjoining county.

d. Purchaser receives a certificate of sale which is recorded with the 
register of deeds.  MCL 600.6055.

e. Redemption expires 1 year from the date of sale.  MCL 600.6062.  
However, it is not until 15 months after the sale date that the 
sheriff is required to convey title to the purchaser.  MCL 600.6068.
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5. Wisconsin Provisions: A writ of execution is a formal, written command 
directing the sheriff to satisfy the judgment out of the property of the 
judgment debtor.  Wis. Stat. § 815.05.  As a matter of course, the writ is 
issued by the clerk of court upon request of the judgment creditor.  An 
execution may be  (1) against the property of the debtor; (2) against the 
judgment debtor’s person; or (3) for the delivery of property.  Wis. Stat. § 
815.03.  A judgment creditor may use execution to enforce, Wis. Stat. § 
815.02, .any judgment requiring payment of money or delivery of 
property, once that judgment is docketed.  Wis. Stat. § 806.06(4).

6. Only the court of the county in which the judgment was entered has the 
power to issue an execution, even if the judgment is docketed in another 
county.  See Wilson v. Craite, 60 Wis. 2d 350, 210 N.W.2d 700 (1973).

7. The process:

a. File a petition for a writ of execution with the appropriate court.  
Remember that only the court of the county in which the judgment 
was entered has the power to issue an execution, even if the 
judgment is docketed in another county.  See Wilson v. Craite, 60 
Wis. 2d 350, 210 N.W.2d 700 (1973).

b. Verify that all necessary identifying information is included.  The 
writ must identify:  (1) the names of the parties; (2) the amount of 
the judgment; (3) the amount due on the judgment; (4) the date on 
which the judgment was docketed; (5) the court that issued the 
judgment; and (6) the county in which the court issued the 
judgment or where a certified copy of the judgment is filed.  Id.

c. Verify that the writ provides required notices to the sheriff.  The 
writ must include notice to the sheriff of:  (1) the location of the 
debtor’s personal property so that this is the first sold to satisfy the 
judgment; and (2) the requirement that the sheriff collect interest 
on the judgment at the statutory rate of 12% per annum.  Wis. Stat. 
§ 815.05(8).

8. The sheriff may require a bond.

9. Once the sheriff has seized the property, the sheriff will schedule a public 
sale of the property.  The sheriff must post notice of the sale of personal 
property in the town, village, or municipality 20 days before the sale.   
Wis. Stat. § 815.29.  Section 815.29(1) provides, effective May 27, 2010, 
that notice of execution sale must be posted in one public place of the 
town or municipality where the sale is to be had, and, if the county has a 
websWeb site, notice also on such Web website.  In addition, if the town 
or municipality has its own Web website, the notice may be posted there.  
Personal property must be sold in a manner calculated to bring the highest 
possible price.  Id.  This must be done by public auction.  Id.  The 
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purchaser, who can include the judgment creditor in cases of personal or 
real property, receives all rights, title, and interest in the property.

10. An execution issued in Wisconsin only affects property located in 
Wisconsin, and a federal district court execution only reaches property in 
that district.  Wis. Stat. § 806.17.  However, federal district courts 
recognize judgments of other federal district courts.

D. Judgment Liens

.  MCL 600.2801.  

1. Application.  

a. Judgments issued in Michigan state courts;

b. Judgments issued in federal courts;

c. Judgments issued in bankruptcy court; and 

d. Out-of-state judgment “domesticated” pursuant to the requirements 
of the Enforcement of Foreign Judgments Act, MCL 691.1171; 
MCL 600.2801(a).   

2. Procedure for Filing Judgment Lien.

a. Prepare a “Notice of Judgment Lien.”  The Notice must include:

(1) The case number and caption of the case in which the 
judgment was entered;

(2) The judgment creditor’s name and address, as well as that 
of the creditor’s attorney, if the creditor has an attorney;

(3) The judgment debtor’s last known address and the last 4 
digits of the debtor’s Social Security or tax identification 
number;

(4) The date of the judgment, the date the judgment expires 
and the date the judgment lien expires;

(a) State court judgments expire 10 years after they are 
entered.  MCL 600.5809(3).  Creditors can renew 
most state court judgments for an additional 10 
years if they comply with certain conditions.

(b) Under the Judgment Lien statute, the judgment lien 
expires the earlier of 5 years after it is recorded with 
the register of deeds or the judgment expires.  
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Judgment liens can be extended once if certain 
conditions are met.  MCL 600.2809(1).

(5) The creditor’s signature or that of the creditor’s attorney; 
and 

(6) A space for certification of the notice of judgment lien by 
the clerk of the court that entered the judgment.

(7) The notice does not need to include a legal description of 
the debtor’s interest in any real property.  MCL 
600.2805(2).

b. File the Notice of Judgment Lien with the court that entered the 
judgment.

c. Obtain court clerk certification.

d. Serve the Notice of Judgment Lien on the judgment debtor at the 
debtor’s last known address.

(1) For a judgment that is less than $25,000, service is made by 
certified mail.  

(2) For a judgment that is more than $25,000, the judgment 
debtor must be personally served with the Notice of 
Judgment Lien.

e. Record the Notice of Judgment Lien.  Although it is not required, 
the safest course of action would be to also record proof of service 
of the notice on the judgment debtor in each county in which the 
creditor believes the debtor owns real property.  

3. Effect of Recording Notice of Judgment Lien.  

a. Judgment lien automatically attaches to debtor’s interest in real 
property in each county in which the Notice is recorded.  

“Interest in real property” is defined as “[a]ll the real estate of any 
judgment debtor, including, but not limited to interests acquired by 
parties of contracts for the sale of land, whether in possession, 
reversion or remainder, lands conveyed in fraud of creditors, 
equities and rights of redemption, leasehold interest including 
mining licenses, for mining ore or minerals, but not including 
tenancies at will, and all undivided interests whatever.”  MCL 
600.2801(b), 600.6018.

b. Attaches to all interests in real property at the time it is filed as 
well as to after acquired property.  MCL 600.2803.
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c. Judgment lien does not attach to property held by tenants by the 
entirety (i.e., husband and wife), unless the judgment is against 
both spouses.  MCL 600.2807(1). 

4. The judgment lien holder has no right to foreclose on the lien.  MCL 
600.2819.  The lien holder is paid from the net proceeds of any sale or 
refinance remaining after all senior liens are satisfied up to the amount of 
any equity.  

5. Priorities.

a. Pursuant to MCL 600.2807(2), judgment liens are junior to the 
following interests even if those interests are recorded after the 
date of recording:

(1) Purchase money mortgages; 

(2) Refinanced mortgages used to payoff purchase money 
mortgages; 

(3) Any conveyance recorded before the creditor’s judgment 
lien is filed;

(4) Advances under future advance mortgages;

(5) Construction liens;

(6) Homeowners association fees and dues; and 

(7) State or federal tax liens, etc.

6. Discharge.  A judgment lien is extinguished when one or more of the 
following is recorded:

a. Discharge (either in full or partial) of lien signed by the judgment 
creditor or the creditor’s attorney;

b. Certified copy of a satisfaction of judgment;

c. Certified copy of the order discharging the lien; 

d. Debtor’s discharge in bankruptcy.

Note: There are penalties for failing to timely record a discharge of 
mortgage after receipt of a written request ($300, plus actual damages and 
costs) or for failing to discharge the notice after receiving a demand and 
“reasonable proof” that the person against whom the notice was recorded 
is not the judgment debtor ($300, plus actual damages, costs and possibly 
attorney’s fees).  MCL 600.2811; 600.2813(1) and 600.2815(2). 

7. Wisconsin Judgment Lien
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a. For 10 years after a judgment is docketed, it serves as a lien on all 
of the real property that is located in the county of docketing, 
except for property meeting the homestead exemption, that the 
judgment debtor(s) owns or acquires.  A judgment upon docketing 
is not, however, a lien on personal property. The 10-year time 
frame does not include periods in which enforcement of the 
judgment is suspended for any period, such as by an injunction or 
security on appeal.

b. Note.  Each judgment has a life of 20 years, and it is possible to 
renew a judgment for an additional 20 years if the party files a new 
action based on the unsatisfied judgment.  Thus, while a party may 
collect the judgment for a period of up to 40 years if renewed, the 
lien’s enforceability is generally limited to the 10-year period 
described above.

E. Bankruptcy and Section 363 Sales

1. A sale of property of the estate outside of the ordinary course of business 
can occur through either a public or a private sale process.  Fed. R. Bankr. 
P. 6004(a).  The process typically followed for such a sale begins with the 
filing of a motion for authority to conduct a sale.  The motion will 
generally identify the assets sold, the method to be followed in 
entertaining offers, and, if a preliminary purchaser has been identified, the 
name of the purchaser and the price proposed.  The motion will specify the 
terms of a public auction if one is contemplated.  Following the sale, a 
request is generally filed with the court to confirm the sale.  Once a sale 
order is entered, it is controlling on all parties in interest absent an order 
vacating the sale approval.  Jarecki v. Commonwealth of Pa. 
Unemployment Comp. Fund (In re Jarecki), 202 B.R. 385 (W.D. Pa. 
1995), aff’d, No. 95-3489 (3d Cir. Nov. 6, 1996) (unpublished opinion); In 
re FedPak Sys., Inc., 80 F.3d 207 (7th Cir. 1996). 

2. When a proposed sale involves property that is subject to a lien, the estate 
typically realizes the greatest benefit when the property is sold free and 
clear of all liens and encumbrances.  The Code authorizes such sales under 
specific circumstances.  See 11 U.S.C. § 363(f).  Secured creditors are 
granted the right to bid an amount up to the amount of their allowed claim 
for the collateral.  11 U.S.C. § 363(k).  This right is known as credit 
bidding, and it permits secured creditors to protect their interest in the 
disposition of collateral. 

3. Note.  Credit bidding is the label used by courts and attorneys to refer to 
the process in which a lienholder bids at a sale and, if the lienholder is the 
successful purchaser, is able to offset the amount of the allowed lien claim 
against the purchase price.  The Supreme Court in RadLAX Gateway 
Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065 (2012), held that 11 
U.S.C. § 1129(b)(2)(A) does not permit debtors to use that section to 
confirm a plan of reorganization that seeks to sell encumbered assets free 
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and clear of liens without providing the secured creditors the right to credit 
bid absent “cause” to deny it the right to do so.  This decision is likely to 
result in debtors exploring more vigorously whether there is “cause” under 
11 U.S.C. § 363(k) to deny a secured creditor the right to credit bid.  See, 
e.g., In re Fisker Auto. Holdings, Inc., 510 B.R. 55 (Bankr. D. Del. 2015); 
In re DBSD N. Am. Inc., 421 B.R. 133, 141–42 (Bankr. S.D.N.Y. 2009), 
aff’d sub nom. Dish Network Corp. v. DBSD N. Am. Inc., 627 F.3d 496 
(2d Cir. 2010).
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