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The ABCs of Documentary Evidence

Absent a stipulation nontestimonial evidence can only be
admitted if:

- Relevant
- Authentic
- Not subject to arule of exclusion
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The ABCs of Documentary Evidence

Relevance

-Rule 401
- Also consider Rule 403

Authentication

- Rule 901
- Withess does not have to be author
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The ABCs of Documentary Evidence

- Writings are hearsay and generally not admissible
- No exception for expert reports
- Business records exception (Rule 803(6))
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The ABCs of Documentary Evidence

Business records exception (Rule 803(6))

* Record

* BEvent

* Made by person with knowledge

* Made at or near time of event

* Regularly conducted business activity
* Regular practice to make record
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The ABCs of Documentary Evidence

Judicial notice (Rule 201)

- Is of common and general knowledge
- Well established
- Generally known within jurisdiction

%k
See Robinson v. Liberty Mut. Ins. Co.. (11th Cir. 2020)
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The ABCs of Documentary Evidence
Pracftice pointers

* Be familiar with BLR!
* Organize exhibits
*Think abbout balance of testimonial/nontestimonial
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The “Do’s” and “Don’ts” of Effectlive Witness Examination

Direct exam

- Generalrule

- Declarations and proffers

- Hearsay

- Re-direct

- Tip: avoid technical jargon and legalesel
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The “Do’s” and “Don’ts” of Effective Witness Examination
Hearsay

* Permissible uses
* Admissions of party opponents
* Rule 802
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The “Do’s” and “Don’ts” of Effective Witness Examination

Cross exam
-Scope (Rule 611)
- Ten rules of cross-examination
- Areas of impeachment
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Cross Exam: Top 10 Rules

I. Be brief and succinct 6. No explanations
2. Use leading questions 7. Don’t repeat direct

3. Know answer 8. Stick to safe areas
4. Listen to the answer 9. Mountain from a molenhill
5. Do not quarrel 10. Don’t be a jerk

. SPONSORED BY
—SNSTIUTE | BANKRUPTCY Your Evidence

MY 24' 2020 WORKSHOP Admitted STcHiER Rene BLAN PosTLER PA

Qmaﬁﬁcv SOUTHEAST VIRTUAL How to Have

The “Do’s” and “Don’ts” of Effective Witness Examination
Objections

- When to object
- How to object
- Appelate preservation
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Tales from the Trenches: Things to Avoid

* Disparaging remarks

*“With all due respect”

*“To tell you the truth” or Yin all candor™
* Sidebar with client or co-counsel
**my client’s position is. .."

*“we would argue...”

* ACronyms

* Pronouns
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Tales from the Trenches: Presenting Evidence in a Pandemic

- Kentucky response
- Bankr. E.D. Ky. response
- Phone and video capabilities
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Tales from the Trenches: Presenting Evidence in a Pandemic
Specific case examples from Bankr. E.D. Ky.

In re GenGanna Global USA, Inc., Case No. 20-50133
* Hearing on final DIP order
* Hearing to approve sale of assets

Jordan v. Walters (In re Walters), AP No. 19-6016
* Nondischargeability complaint
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How to Have Your Evidence Admitted
By Judge Michael G. Williamson!

I. The “ABC’s” of Documentary Evidence.
A. Basic Requirements.

1. As with all evidence, absent a stipulation, documents can only be
admitted if a witness with personal knowledge establishes the predicate that the
documents are relevant, authentic, and not subject to a rule of exclusion.

a) Relevance. The evidence must be relevant. That is, under Rule 401
the evidence must have any tendency to make any fact that is of consequence more
or less probable.

b) Personal Knowledge.

(1) The witness must have personal knowledge about the matters
about which the witness is testifying. Under Rule 602 a witness may not testify to
a matter unless evidence is introduced sufficient to support a finding that the
witness has personal knowledge of the matter (with the exception of experts who
may rely on inadmissible evidence in forming opinions).

(2) In the case of documentary evidence, there must be evidence
sufficient to support a finding that the exhibit in question is what its proponent
claims.? Typically, this evidence is in the form of testimony of a witness with
personal knowledge that the exhibit is what it is claimed to be.3

¢) Not Subject to Rule of Exclusion. Finally, the evidence must not be
subject to a rule of exclusion. If the evidence is subject to a rule of exclusion, e.g.,
the hearsay rule, it must fall within an exception to the rule of exclusion, e.g., the
business records exception.

B. Best Evidence Rule.

1. While Rule 1002 provides that an original writing is required, this rule is
followed by Rule 1003 which states that a duplicate is admissible to the same
extent as an original unless a question is raised as to the authenticity of the original

1 This outline is derived from Practical Evidence Manual, by Judge Michael G. Williamson (available
at http:/www.flmb.uscourts.gov/judges/tampa/williamson/practical evidence.pdf?id=1).

2 FED. R. EVID. 901(a).

3 FED. R. EvID. 901(b)(1).

Page 1—How to Have Your Evidence Admitted
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or circumstances exist under which it would be unfair to admit the duplicate in lieu
of the original.

C. Authentication of Documents.

1. The authentication burden is a “light one.” The proponent only needs to
establish a prima facie case that the document is what the proponent claims it is.5
The proponent can meet this burden with circumstantial evidence of the
authenticity of the underlying documents through the testimony of a witness
knowledgeable about them.® Once that prima facie showing of authenticity is made,
the question of authenticity is left to the factfinder.”

2. If a document is being introduced through a witness’s testimony, it may be
authenticated by testimony of a witness with personal knowledge that it is what it
purports to be. Rule 901(b)(1).

3. Sample Predicate Questions.

Q: Ms. Smith, I show you what I've marked as Movant’s Exhibit 1. Can
you identify this document?

Yes I can.
What is it?
It 1s the contract between my company and Acme Corporation.

How do you know that?

R - =

I signed it. (OK)
I negotiated it. (OK)
I found it in the files. (NOT OK)

D. Writings are Hearsay.

4 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir.
2015)(citing United States v. Lebowitz, 676 F.3d 1000, 1009 (11th Cir.2012) (refusing to disturb an
authentication decision unless there is “no competent evidence in the record to support it”).

5 United States v. Caldwell, 776 F.2d 989, 1001-02 (11th Cir.1985) (holding that Rule 901 required
only enough evidence that a jury “could have reasonably concluded” that a document was authentic).
6 See FED. R. EvID. 901(b)(1); Caldwell, 776 F.2d at 1002—-03.

7 See Caldwell, 776 F.2d at 1002.
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a) Writings are hearsay and are not admissible under Rule 802 unless
they fall within one of the categories set forth in “statements which are not hearsay’
as defined in Rule 801(d) or within one of the exceptions to hearsay.

)

2. Self-Serving Letters.

Often a party will offer into evidence a letter or other document written by a
witness appearing at the trial. There is a misconception that the fact that the
witness is available to be cross examined somehow makes the writing admissible.

a) There is no exception to the hearsay rule for documents simply because
they were prepared by a witness who is available to be cross examined.

b) Rule 801(d)(1) specifically deals with prior written statements by a
witness who testifies at trial. This Rule provides that a statement is not hearsay if
the declarant testifies at trial and the statement is inconsistent with the declarant’s
testimony. Such statements are commonly used for impeachment. This rule
provides no basis for receiving into evidence prior consistent statements except in
limited instances such as to rebut a charge of recent fabrication.?

3. Appraisals and Other Expert Reports.

a) There is a misconception that because a witness is qualified to give the
opinion set forth in the expert report, that the expert’s written report is admissible.

(1) The facts or data contained in the expert’s written report need not
be admissible in evidence in order for the expert’s opinion testimony to be
admissible.?® Consequently, the expert’s written report will contain inadmissible
evidence.

(2) Written reports prepared by experts fall within the definition of
hearsay as written statements offered in evidence to prove the truth of the matter
asserted. There is no exception to the hearsay rule for expert reports.

b) Any testimony beyond the areas covered in the expert’s written report
should be objected to. The written report must contain a complete statement of all
opinions the witness will express, the basis for the reasons for the opinions, and the
data or other information considered by the witness in forming them.10

¢) Even though the expert written report should not be admitted into
evidence, it is nevertheless useful to have the report marked as an exhibit and
received as a demonstrative aid to assist in following the expert’s testimony. In this

8 FED. R. EvID. 801(d) (1) (B).
9 FED. R. EVID. 703.
10 FED. R. C1v. P. 26(a)(2)(B).
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fashion, the inadmissible evidence contained in the report does not come into
evidence.

E. Business Records Exception.

1. Applicable Rule.

Rule 803(6). Exceptions to the Rule Against Hearsay—Regardless of
Whether the Declarant is Available as a Witness

(6) Records of a Regularly Conducted Activity. A record of an act, event,
condition, opinion, or diagnosis if:

(A) the record was made at or near the time by--or from information transmitted
by--someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a
business, organization, occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;
(D) all these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with Rule 902(11) or (12) or

with a statute permitting certification; and

(E) the opponent does not show that the source of information nor the method or
circumstances of preparation indicate a lack of trustworthiness.!!

2. Historical Basis for Exception.

a) The modern “business record” exception was derived from the common
law “shop book rule.”'2 There were many small merchants who kept their own books
but, because parties were disqualified as witnesses, such merchants did not have
any available evidence to prove sales. Thus, a rule was created to permit a party’s
books to be used as evidence of goods sold and services rendered. These are
considered trustworthy because they are routine reflections of the day-to-day
operations of the business.

b) Accident reports and appraisals must be distinguished. While they
may be routinely generated by the businesses, they do not have the same character
of trustworthiness as “shop books.” 13

11 FED. R. EvID. 803(6) (amended 2014) (shifting the burden to the opponent to show a lack of
trustworthiness).

12 State v. Miller, 144 P.3d 1052, 1058-60 (Or. App. 2006).

13 Palmer v. Hoffman, 318 U.S. 109, 113-14, 63 S.Ct. 477 (1943).
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¢) Thus the “business record exception” is a misnomer. The
trustworthiness of this type of documentary evidence does not come from the fact
that it 1s associated with a business. It comes from the fact that the process by
which it was created was part of a regularly conducted activity of the business.4
That is why the title to the exception is “Records of a Regularly Conducted Activity.’

)

3. Establishing Business Records Exception Applies.

a) The proponent must show 1) that the underlying documents are
authentic, and 2) the requirements of Rule 803(6) have been met.15

b) The proponent only needs to establish a prima facie case that the
document is what the proponent claims it 1s.16 Once that prima facie showing of
authenticity is made, the ultimate question of the authenticity of the documents 1s
left to the factfinder.l”

4. Qualified Witness.

a) Rule 803(6) requires that the elements necessary to establish the
document is a record of a regularly conducted activity be established by “the
testimony of the custodian or other qualified witness.” A receiver or bankruptcy
trustee qualify as the “records custodians” for purposes of Rule 803(6).18

b) What constitutes a “qualified witness” other than a custodian is not
defined by Rule 803(6). Generally, this requirement is met by establishing that the
witness is familiar with the practices of the business in question at the time.® But
the testifying witness does not need firsthand knowledge of the contents of the
records, of their authors, or even of their preparation.20

14 FED. R. EvID. 801(d) (1) (B); see also 28 U.S.C. § 1732.

15 United States v. Dreer, 740 F.2d 18, 19-20 (11th Cir. 1984).

16 United States v. Caldwell, 776 F.2d 989, 1001-02 (11th Cir.1985) (holding that Rule 901 required
only enough evidence that a jury “could have reasonably concluded” that a document was authentic).
17 See Caldwell, 776 F.2d at 1002.

18 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir.
2015)(citing Warfield v. Byron, 436 F.3d 551, 559 (5th Cir. 2006) (holding that the federally
appointed receiver for a Ponzi scheme qualified as the scheme's “record custodian”).

19 Information in a business record, supplied by a prior business, can be authenticated by the present
business holder of the record if the witness testifies to the present business holder’s mechanisms (i.e.
as part of the regular practice of business activity) for checking the accuracy of the prior business’s
information. See Holt v. Calchas, LLC, 155 So. 3d 499 (Fla. Dist. Ct. App. 2015) (explaining that a
bank can use a prior bank’s numbers in a business record when the current bank has “procedures in
place to check the accuracy of the information that it received from the previous note holder”).

20 See United States v. Bueno—Sierra, 99 F.3d 375, 378-79 (11th Cir. 1996); United States v. Parker,
749 F.2d 628, 633 (11th Cir. 1984); United States v. Atchley, 699 F.2d 1055, 1058-59 (11th Cir. 1983).
See also United States v. Box, 50 F.3d 345, 356 (5th Cir. 1995) (“A qualified witness is one who can
explain the system of record keeping and vouch that the requirements of Rule 803(6) are met....[TThe

Page 5—How to Have Your Evidence Admitted
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¢) The witness need not be the person who actually prepared the records
so long as other circumstantial evidence and testimony suggests their
trustworthiness.2! In International Management Associates, the Eleventh Circuit
held that the bankruptcy court could have reasonably concluded that the underlying
documents were a true and authentic record of the debtor’s business where the
trustee testified that all of the underlying documents were found at the debtor's
offices and that the information in those documents substantially matched the
records kept by the financial institutions and clients with which the debtor had
transacted. “That is all Rule 901 required.”22

d) A successor custodian, such as a receiver or trustee, can establish that
the proffered document are business records with testimony as to:

(1) An investigation into the reliability of the documents.

(2) Interviews with former employees that established that the debtor’s
office routinely created the documents based on its interactions with financial
institutions and other parties.

(3) A reconciliation of the debtor’s documents with corresponding files
held by third party financial institutions and third parties.

e) Testimony establishing the foundation for the business records
exception may be based on hearsay.23

5. Elements.
a) The exhibit being offered is a business record,;
b) Itis a record of an event;

¢) The record was made by, or from information transmitted by, a
person with knowledge of the transaction recorded;

d) The record was made at or near the time of the acts or event
recorded;

e) The record is kept in the course of a regularly conducted business
activity; and

witness need not have personal knowledge of the record keeping practice or the circumstances under
which the objected to records were kept.”).

21 United States v. Parker, 749 F.2d 628, 633 (11th Cir. 1984).

22 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir.
2015).

23 Id. (citing United States v. Byrom, 910 F.2d 725, 734-35 (11th Cir. 1990).
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f) It was the regular practice of that business activity to make the
record.2*

6. Example.

Here’s an example in the context of establishing that a check register in a
preference action is within this exception:

a) Record: check register.

b) Event: payment of invoice.

c¢) Made by: accounts payable clerk.

d) Made at or near time: when check is written.

e) Regularly conducted business activity: payment of invoices.

f) Regular practice of business to keep records of payments of
invoices: you betcha’!

7. Sample Qualifying Questions.

Q: Ms. Smith, what was your position with company at time of
bankruptcy filing?

A: Central office manager.

Q: How long were you so employed?

A: One year.

Q: What were your responsibilities?

A: I oversaw different departments in Acme’s headquarters.

Q: Did this include bookkeeping?

A: Yes, it did.

Q: As former manager, what, if any, familiarity do you have with

record keeping procedures employed by Acme during year prior
to bankruptcy?

24 See generally In re Vargas, 396 B.R. 511, 518 (Bankr. C.D. Cal. 2008) (applying the basic elements
to records maintained electronically and further detailing an “11-step foundation” for authenticating
computer records).

Page 7—How to Have Your Evidence Admitted
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It was one of my areas of responsibility so I was very familiar
with bookkeeping procedures and would do reviews and spot
checks on a routine basis.

Does this include the method used by the company for preparing
check registers?

Yes.

Witness qualified? Sure. The witness was not the custodian or person who created
the record, but the witness was certainly familiar with the process.

Now that we have a qualified witness, let’s go through the elements:

Q:

A:

>

A A

2

Let me show you what I've marked as Trustee’s Ex. 1. What is
1t?

These are the check registers for Acme for the year before filing
of the bankruptcy.

What information do they reflect?

They list the check number, date of the check, invoice number,
invoice date, payee, and the amount.

When are they prepared?

On the day that the checks are mailed.
Who prepares the check registry?

The accounts payable clerk.

Does he or she actually mail the check?

No, it’s done by a bookkeeper in one of the remote offices. They
are the ones who actually prepared and mailed checks.

What are these checks in payment of?
They are everyday A/P’s owing to vendors.

Was payment of A/P’s in this manner a regularly conducted
business activity of Acme?

Sure, if we wanted to stay in business.

Page 8—How to Have Your Evidence Admitted
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Q: Was it the regular practice of Acme to make these records in this
fashion?

A: Absolutely.
8. Pre-Trial Declaration as Alternative to Witness.

a) Rule 803(6) provides, as an alternative to introducing the evidence at
trial through a “qualified witness,” the filing and serving of a certification that
complies with Rule 902(11).

b) Applicable Rule.

Rule 902. Evidence that is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:

(11) Certified Domestic Records of a Regularly Conducted Activity. The original or
a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as
shown by a certification of the custodian or another qualified person that complies
with a federal statute or a rule prescribed by the Supreme Court. Before the trial
or hearing, the proponent must give an adverse party reasonable written notice of
the intent to offer the record--and must make the record and certification
available for inspection--so that the party has a fair opportunity to challenge
them.

c) Certain electronic files and copies of electronic data may also be self-
authenticated, when certified by a qualified person, under Rule 902(13) and
902(14).

F. Summaries to Prove Content.

1. Under Rule 1006 a proponent may use a summary, chart, or calculation
to prove the content of voluminous writings, recordings, or photographs that cannot
be conveniently examined in court.

2. The only textual limit placed on the use of summaries by Rule 1006 is
that “[t]he proponent most make the originals or duplicates available for
examination or copying, or both, by other parties at a reasonable time and place.”?>

25 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir.
2015)(citing United States v. Johnson, 594 F.2d 1253, 1257 (9th Cir. 1979).

Page 9—How to Have Your Evidence Admitted
June 2020

124



AMERICAN BANKRUPTCY INSTITUTE

3. Rule 1007 does not require the proponent to introduce the underlying
documents into evidence. However, establishing the admissibility of the underlying
records 1s a condition precedent to introduction of the summary into evidence under
Rule 1007.26

II. Judicial Notice.
A. Defined.

“A court’s acceptance, for purposes of convenience and without requiring a
party’s proof, of a well-known and indisputable fact; the court’s power to
accept such a fact <the trial court took judicial notice of the fact that water
freezes at 32 degrees Fahrenheit>."27

B. Applicable Rule

Rule 201. Judicial Notice of Adjudicative Facts

(a) Scope. This rule governs judicial notice of an adjudicative fact only, not a
legislative fact.

(b) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice
a fact that 1s not subject to reasonable dispute because it:

(1) 1s generally known within the trial court’s territorial jurisdiction; or

(2) can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned.

(c) Taking Notice. The court:
(1) may take judicial notice on its own; or

(2) must take judicial notice if a party requests it and the court is supplied with
the necessary information.

(d) Timing. The court may take judicial notice at any stage of the proceeding.

(e) Opportunity to Be Heard. On timely request, a party is entitled to be heard on
the propriety of taking judicial notice and the nature of the fact to be noticed. If
the court takes judicial notice before notifying a party, the party, on request, is
still entitled to be heard.

26 Id.
27 BLACK’S LAW DICTIONARY 863-64 (8th ed. 2004) (also termed “judicial cognizance” or “judicial
knowledge”).

Page 10—How to Have Your Evidence Admitted
June 2020

125



126

2020 SOUTHEAST VIRTUAL BANKRUPTCY WORKSHOP

(f) Instructing the Jury. In a civil case, the court must instruct the jury to accept
the noticed fact as conclusive. In a criminal case, the court must instruct the jury

that it may or may not accept the noticed fact as conclusive.

C. Adjudicative Facts.

1. Rule 201(a) governs judicial notice of an adjudicative fact only, not a
legislative fact.

2. Adjudicative Facts. Adjudicative facts are ones that are not subject to
reasonable dispute because they are either:

a) Generally known with the territorial jurisdiction of the trial court, or

b) Capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned.28

3. Legislative Facts. “Legislative facts are established truths, facts or
pronouncements that do not change from case to case but apply universally.”29

D. Procedure.

1. Judicial notice may be taken at any stage of a proceeding3® including
appeal.3!

2. However, a party is entitled to be heard with respect to the propriety of
taking judicial notice and the nature of the fact to be noticed. In the absence of prior
notification, the request may be made after judicial notice has been taken.32 Thus,
for example, if a bankruptcy court implicitly took judicial notice, sua sponte, in
considering the debtor’s schedules in arriving at a ruling, on appeal, the matter may
be remanded to allow the disadvantaged party to be afforded notice and opportunity
to respond.33

28 “When a court...finds facts concerning the immediate parties—who did what, where, when, how,
and with what motive or intent—the court...is performing an adjudicative function, and the facts so
determined are conveniently called adjudicative facts.” Kenneth Culp Davis, Judicial Notice, 55
Columbia L. Rev. 945, 952 (1955).

29 W. Ala. Women’s Ctr. v. Williamson, 900 F.3d 1310, 1316 (11th Cir. 2018).

30 FED. R. EVID. 201(f).

31 Nantucket Inv. Il v. Cal. Fed. Bank (In re Indian Palms Assocs.), 61 F.3d 197, 204 (3d Cir. 1995).
32 FED. R. EVID. 201(e).

33 Annis v. First State Bank of Joplin, 96 B.R. 917, 920 (W.D. Mo. 1988).
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3. Where judicial notice is taken without prior notice, the burden is on the
disadvantaged party to make a request for a hearing to challenge the propriety of
taking judicial notice.3*

4. Judicial notice is limited to adjudicative facts.
E. Judicial Notice Categories.
1. Varco v. Lee3> Category of Facts.36

a) In Varco v. Lee, the California Supreme Court took judicial notice for
the first time in the case that Mission Street in San Francisco between Twentieth
and Twenty-Second Streets was a business district.

b) As explained by the court, this judicial notice of this fact was properly
subject to judicial notice because:

(1) The fact was one of “common and general knowledge”;

(2) The fact was “well established and authoritatively settled, ...
practically indisputable”; and

(3) “This common, general, and certain knowledge exists in the
particular jurisdiction.”s7

2. Almanac Type Facts.38

a) Almanac type facts are facts that are typically found in almanacs such
as calendar, astronomical, and historical facts.

b) A good example of the use of almanac type facts was the cross
examination of the key prosecution witness by then defense attorney Abraham
Lincoln in the case of People v. Armstrong. Through the use of an almanac, young
Lincoln was able to show that at the time that the critical prosecution eyewitness
saw the shooting “by the light of the moon,” the moon had already set.

3. Definitions

a) In Robinson v. Liberty Mut. Ins. Co.,3 the Eleventh Circuit held the
district court properly consulted dictionaries for common definitions. The

34 Calder v. Job (In re Calder), 907 F.2d 953, 955 n.2 (10th Cir. 1990).
35 Varco v. Lee, 181 P. 223, 225-26 (Cal. 1919).

36 QLIPHANT, Younger, supra note 24, at 5-7.

37 Varco, 181 P. at 226 (emphasis added).

38 Younger, at 5-6.

39 958 F.3d 1137 (11th Cir. 2020).
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homeowners filed a claim for damage to their home caused by an infestation of
brown recluse spiders. The insurance company denied coverage since the policy did
not cover insects; in response, the homeowners argued the spiders were technically
arachnids and therefore not excluded from coverage. The panel found that, while
the spiders were technically classified as arachnids, an ordinary person would adopt
dictionary definitions which included spiders as both “insects” and “vermin”
excluded from the insurance policy.

4. Scientific Basis of Technical Concepts.40

a) When scientific concepts or devices first form the basis for testimony in
a courtroom, their scientific basis must be shown by expert testimony.

b) At some point, there may be general agreement that there is a valid
scientific basis in the laws of nature supporting the concept or device.

c¢) Examples: radar,*! breathalyzer,*2 and blood grouping.*?
5. Courts Records.

a) Generally. Requests for judicial notice of court records typically fall
into one of three categories:

(1) Establishing the genuineness of the documents without going
through the steps normally needed to authenticate documents. This is the
equivalent of a certificate regarding custody by a judge of a court of record of the
district in which the record is kept.44 The fact the document is genuine does not
mean that the court can automatically accept as true the facts contained in such
documents. Statements in the documents must be otherwise admissible under the
Federal Rules of Evidence, for example, as an evidential admission offered against a
party.4>

(2) Taking as true the recording of the judicial acts contained in the
record. Commentators suggest that the better practice is to admit the record under
the official records exception to the hearsay rule so that evidence of any inaccuracy
in the record may be established.46

40 Younger, at 6-7.

41 State v. Graham, 322 S.W.2d 188, 195-97 (Mo. 1959).

42 McKay v. State, 235 S.W.2d 173, 175 (Tex. 1950).

43 State v. Damm, 266 N.W. 667, 668-69 (S.D. 1936).

44 In re Bestway Prods., Inc., 151 B.R. 530, 540 (Bankr. E.D. Cal. 1993).

45 Id.; FED. R. EvID. 801(d)(2).

46 In re Bestway Products, Inc., 151 B.R. at 540 n.33 (citing 21 WRIGHT & K. GRAHAM, FEDERAL
PRACTICE AND PROCEDURE: EVIDENCE § 5106 (1992 Supp.)).
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(3) The third, “and widely criticized,” use of judicial notice of court
records 1s to take as conclusively established the facts that are set forth in the
records.4” A previously filed court document will generally not be competent
evidence of the truth of the matters asserted therein solely because the court has
taken judicial notice of its existence.48

(4) There is a crucial distinction between taking judicial notice of the
fact that a document was filed in the case, or in a related case, on a given date, 1.e.,
the existence thereof, and the taking of judicial notice of the truth of the contents of
the document.#® Accordingly, while a bankruptcy court may take judicial notice of
1ts own records, it may not “infer the truth of facts contained in documents,
unfettered by rules of evidence or logic, simply because such documents were filed
with the court.”50

b) Examples:

(1) Plan Votes. To establish whether the plan has received the votes
needed to confirm the court may take judicial notice of the proofs of claim and the
presence in the schedules of amounts due to other claimants who have not filed
proofs of claim.51

(2) Omissions from Schedules. The court may take judicial notice of the
debtor’s statement of affairs and schedules as not listing certain assets alleged not
to be disclosed in an action under Bankruptcy Code § 727(a)(4).52

(3) Absence of Pending Adversary. The court may take judicial notice of
the failure of a Chapter 7 trustee to have filed an action to set aside a fraudulent
conveyance.>3

(4) Docket Sheets. The court may take judicial notice of the docket
sheets in an adversary proceeding and the debtor’s main case.5*

47 In re Bestway Products, Inc., 151 B.R. at 540 n.33.

48 Nantucket Inv. I v. Cal. Fed. Bank (In re Indian Palms Assocs.), 61 F.3d 197, 204 (3d Cir. 1995).
49 In re Earl, 140 B.R. 728, 731 n.2 (Bankr. N.D. Ind. 1992).

50 Staten Island Sav. Bank v. Scarpinito (In re Scarpinito), 196 B.R. 257, 267 (Bankr. E.D.N.Y. 1996)
(citing BARRY RUSSELL, BANKRUPTCY EVIDENCE MANUAL § 201.5 (1995)).

51 In re Am. Solar King Corp., 90 B.R. 808, 829 n.41 (Bankr. W.D. Tex. 1988) (citing BARRY RUSSELL,
BANKRUPTCY EVIDENCE MANUAL, § 201. 5 (2007) (“Whether the information contained in the
schedules is true is immaterial to this inquiry.”).

52 Calder v. Job (In re Calder), 907 F.2d 953, 955 n.2 (10th Cir. 1990) (“In this case, the bankruptcy
court, consistent with Rule 201(b)(2), simply took judicial notice of the contents of . . . [the debtor’s]
Statement of Affairs and Schedule B-1 and not the truthfulness of the assertions therein.”).

53 Pruit v. Gramatan Inv. Corp. (In re Pruitt), 72 B.R. 436, 440 (Bankr. E.D.N.Y. 1987).

54Muzquiz v. Weissfisch, 122 B.R. 56, 58 (Bankr. S.D. Tex. 1990).
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(5) Debtor’s Insolvency. Several opinions have held that a court may
take judicial notice of the debtor’s schedules in order to determine if the debtor was
insolvent on the date of an alleged preferential transfer.55 The better view, however,
1s that the contents of the schedules when used against a third party are hearsay
and inadmissible to prove the truth of the matters asserted therein. In addition, the
schedules may not be used for that purpose since the schedules are reflective of the
debtor’s financial condition on the date of the petition and not on the date of the
transfers.>6

55 See, e.g., In re Trans Air, Inc., 103 B.R. 322, 325 (Bankr. S.D. Fla. 1988); In re Claxton, 32 B.R.
219, 222 (Bankr. E.D. Va. 1983); In re Blue Point Carpet, Inc., 102 B.R. 311, 320 (Bankr. E.D.N.Y.
1989).

56 In re Strickland, 230 B.R. 276, 282 (Bankr. E.D. Va. 1999) (citing BARRY RUSSELL, BANKRUPTCY
EVIDENCE MANUAL § 201.8 (1988)).
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UNITED STATES BANKRUPTCY COURT FOR THE
EASTERN DISTRICT OF KENTUCKY OPERATIONS DURING THE
COVID-19 PANDEMIC (To Date)

By: Gregory R. Schaaf, Chief Judge
July 9, 2020
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1. The Commonwealth of Kentucky Response to the COVID-19 Pandemic.

The United States Department of Health and Human Services declared a public health
emergency on January 27, 2020, due to the health risks caused by the novel coronavirus referred
to as “COVID-19.” The Commonwealth of Kentucky followed with a declaration of a State of
Emergency on March 6, 2020, and shut down all non-life sustaining businesses on March 26,
2020. See Attachment 1 and Attachment 2.

The Kentucky state courts shut down on March 16, 2020, and hearings on most matters were
continued pending further orders. See Attachment 3. The federal courts and employees are
generally considered immune from such orders when working, but the participants — lawyers and
parties — must abide by the restrictions (absent some intervention). Regardless of any federal and
state separation issues, the health and safety of parties that appear in the federal courts was and is
a significant concern.

2. The Eastern District of Kentucky Bankruptey Court Response to the
COVID-19 Pandemic.

The United States Bankruptcy Court for the Eastern District of Kentucky has two judges based in
Lexington: Judge Gregory R. Schaaf and Judge Tracey N. Wise. The Lexington chambers and
courtrooms are in a commercial bank building with a handful of commercial tenants and the
Office of the United States Trustee, Probation Services, and the chambers of a Sixth Circuit
judge. Two dockets, London and Covington, are heard in person at the Eastern District of
Kentucky courthouses in those locations. The Pikeville and Ashland dockets are usually held
remotely by video, with parties appearing in the local District Court buildings.

Judge Schaaf, Judge Wise, and Nathan Lee, the Clerk of Court, continuously monitored the ever-
shifting recommendations and restrictions to formulate the response of the Bankruptcy Court.
The Bankruptcy Court has significant flexibility regarding Clerk functions because it is not based
in the Lexington federal courthouse. But the courtrooms in the remote locations are subject to
District Court control.

On March 12, the Bankruptcy Court published a notice that welcomed requests for telephonic
participation and suggested voluntary continuances. The next day, it was apparent more was
required. Judge Schaaf continued all chapters 7, 12, and 13 matters scheduled for his March
motion days. Judge Wise had already conducted her March motion hours, so she continued her
April hearings for one month. This gave practitioners, debtors, and creditors a one-month
breathing spell to adapt to the health crisis and related restrictions.

Non-evidentiary hearings in all divisions were and will be conducted telephonically in April,
May, June, and July. In person hearings for non-evidentiary matters restart in August, although
the Bankruptey Court must monitor all guidelines that might limit or prevent attendance by
practitioners and the public. Evidentiary hearings are also affected by the travel and other
restrictions. The conduct of hearings in two matters describe some of the issues addressed by the
Bankruptcy Court.
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3. Phone and Video Capabilities.

AT&T teleconferencing services are used and available at any time without prior

scheduling. Each judge has a reserved toll-free number and access code that is available on the
Bankruptcy Court’s website. Up to 500 participants are supported by the AT&T teleconference
system.

The Bankruptey Court has conducted remote hearings in Ashland and Pikeville by video for
years using the National Video Teleconferencing Service (NVTCS) supported by the Department
of Technology Services at the Administrative Office of the Court. Earlier this year, the
Bankruptcy Court started using the related Video Teleconferencing Guest Services, which is an
extension of the NVTCS. The added technology creates a bridge that allows external
participants (e.g., attorneys/parties/witnesses) to connect without the need for the same video
conferencing systems. The bridge requires a reservation for a particular date, time, and duration,
and an estimated number of video participants.

The parties are invited to attend by an email from the courtroom deputy. The external
participants are initially prompted to install Jabber Guest, a Cisco software product, on their
computer or mobile device (e.g., a smart phone or tablet). The participants then click on a web
link for bridge access and enter the conference ID number provided by the courtroom deputy.!
The courtroom deputy may also assign a password to limit video participation if that is a
concern.

The video system functions best with fewer than 20 video participants, so only parties examining
witnesses are allowed to participate on video. Also, other courts use the system nationally, so
overuse could result in connection problems for participants.

4. Inre GenCanna Global USA, Inc., Case no. 20-50133 (Bankr. E.D. Ky.).
a. March 23, 2020, Hearing on a Final DIP Order.

GenCanna is an administratively consolidated case with three debtors involved in the hemp
industry. An involuntary was filed against one entity in late January 2020. That debtor
converted to a voluntary chapter 11, and two related debtors filed chapter 11 petitions, in early
February 2020.

As in most chapter 11 cases, the Debtors needed funds and sought approval for DIP financing
with their first day motions. Interim orders were entered, but eventually an evidentiary hearing
was required before a final order could issue. The final hearing scheduled for March 16, 2020,
became a status conference. See Attachment 4. Other matters set for March 16 were continued
by the Bankruptcy Court to March 19, 2020, a date that was available because the monthly
motion hour was moved one month. See Attachment 5.

! A participant using Jabber Guest is not required to have an account, create a password, or otherwise authenticate if
they have the video conferencing web link and conference ID.
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The continued evidentiary hearing was set for March 23, 2020, and the parties were directed to
present direct testimony by affidavit on or before March 18, 2020. See Attachment 6.
Responsive affidavits were due by March 20, 2020. Id. Another order was entered that required
“a short, concise statement or list of the facts the party believes are provided by the testimony.”
See Attachment 7. This order also asked for the issues a party wanted to address on cross
examination. Jd.

The scheduling order contemplated a telephonic evidentiary hearing because counsel for the
relevant parties were not local and the prior hearings resulted in a packed courtroom that did not
allow for social distancing. Despite this, the parties decided to try to present testimony by video.
As indicated, fewer than 20 video participants is best, so only parties examining witnesses
participated on video. Other interested parties attended through the phone connection.

Unfortunately, the phone participants could not hear the parties on the video. Therefore, the
video was terminated and testimony was accepted by phone as originally planned. Argument
and presentation of evidence took one-half day.

The basis for conduct of the hearing without in person testimony was stated on the record at the
March 23 hearing:

A telephonic evidentiary hearing is necessitated by public health considerations
surrounding the COVID-19 public health crisis. Consistent with government
recommendations and common sense, this Court has taken precautions to reduce
the possibility of exposure to the virus and slow the spread of the disease to the
extent practical. Limiting in-person hearings and resolving matters outside the
courtroom are obvious steps that all federal and state courts are implementing. See
Jor example In re Court Operations Related to COVID-19, General Order 20-2,
(E.D. Ky., March 13, 2020); and /n re Court Operations Related to COVID-19,
General Order 20-2, (W.D. Ky., March 13, 2020).

The referenced Eastern District of Kentucky General Order is Attachment 8. The Western
District order is substantially the same, so it is not included.

b. May 6-7, 2020, Hearing to Approve Sale of Assets.

The travel and other restrictions caused by the COVID-19 pandemic had not eased by the time of
a sale hearing that was originally requested in late April. The parties expressed a desire to
structure presentation of evidence in a manner similar to the DIP financing hearing. Direct
testimony was required in advance and parties that wished to cross examine witnesses had to
make their intentions known. A status conference was held on the afternoon before the hearing
to consider substantive or technical issues.

The IT department worked out the audio issue from the earlier hearing by bridging the audio and
video systems. The parties examining or defending witnesses appeared by video and other
interested parties appeared by phone.

Attachment 9 is a copy of the Judge’s notes in anticipation of an oral statement regarding the
basis and authority for the video testimony. See supra at Part 4.a (quote from transcript of
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hearing). The Attachment also includes a preliminary statement from the Judge to each witness
and the oath. The primary responsibility for confirmation of the identity of the witness was
placed on the attorney presenting the testimony. Some courts have entered an order containing
this information in advance of a hearing. See, e. g, Attachment 10.

The testimony had very few problems. The video feed for one witness was lost for a period of
time, but he continued to testify by phone. (The problem was likely too many users in unrelated
cases.) Feedback occurred when a video participant did not mute the audio on the video. Also, a
few phone participants had trouble mastering *6 to unmute their phones. Overall, though, the
process was a reasonable and effective response to the limitations forced on the Bankruptcy
Court and the parties by the COVID-19 pandemic.

5. Jordan y. Walters (In re Walters), AP No. 19-6016 (Bankr. E.D. Ky.).

Jordan involved a non-dischargability complaint and counterclaim in a chapter 7 proceeding.
The trial was originally scheduled during the COVID-19 months at the London courthouse, The
trial was continued to mid-June and an order was entered directing testimony by video. This
order was met by an objection from the Defendant Debtor, who argued video testimony violated
her constitutional rights and prevented credibility determinations.

The legal basis for the arguments had no support, as discussed in the Order at Attachment 11.
But the Defendant still got her wish because the anticipated number of witnesses and easing of
state-wide restrictions suggested it was time for live testimony. Also, the Eastern District of
Kentucky judges sitting in London had set up procedures for conducting hearings in criminal and
other matters. A copy of the District Court order was appended to the order at Attachment 11.

Prior to the hearing, a simple order was entered that required masks and compliance with the
instructions from court personnel. See Attachment 12. Newly installed plexiglass barriers
separated court personnel, lawyers, and the witness box. Multiple witness rooms were available
and the Defendant’s witness waited in his vehicle because he would not testify until after the
lunch break. Also, the participants were allowed to remove their masks while socially distant
and the lawyers asked questions from their seats.
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ATTACHMENT 1

(Commonwealth of Kentucky Emergency Order)
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ANDY BESHEAR
GOVERNOR
EXECUTIVE ORDER
Secretary of State 2020-215
Frankfort
Kentucky March 6, 2020
STATE OF EMERGENCY

WHEREAS; On January 31, 2020, the United States Department of Health and Human
Services Secretary Alex Azar declared a public health emergency for the novel coronavirus
(COVID-19), beginning on January 27, 2020; and

WHEREAS, there are numerous confirmed lab cases of COVID-19 throughout the
United States; and

WHEREAS, COVID-19, a respiratory disease than can result in serious illness or death, -
is caused by the SARS-CoV-2 virus, which is a new strain of coronavirus that had not been
previously identified in humans and can easily spread from person to person; and

WHEREAS, the CDC identifies the potential public health threat posed by COVID-19
both globally and in the United States as “high”, and has advised that person-to-person spread of.
COVID-19 will continue to occur globally, including within the United Statm and

WHEREAS, the World Health Organization currently indicates there are 98,192
confirmed cases of COVID-19 worldwide, and the CDC currently indicates that 164 of those
cases are in the United States; and

WHEREAS, the plannmg and preparedness of all state and local agencies for a COVID-
19 public health emergency in the Commonwealth is a concern to all Kentuckians; and

WHEREAS, the Kentucky Department of Emergency Management has special
personnel and equipment resources to assist the state and local authorities in the protection of
life, public health and safety, to promote the public welfare, to prevent undue loss and suffering,
and to mitigate the effects of such an event; and
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EXECUTIVE ORDER

Secretary of State
Frankfort
Kentucky

NOW, THEREFORE, I, Andy Beshear, Governor of the Commonwealth of Kentucky,
by virtue of the authority vested in me by Chapter 39A of the Kentucky Revised Statutes, declare
that a State of Emergency exists in the Commonwealth of Kentucky and do hereby order and
direct the issuance of appropriate state active duty orders for the necessary officers, troops,
personnel, equipment, including the resources of the Kentucky National Guard and other
logistical support necessary for an immediate response to the novel coronavirus (COVID-19)
emergency in the Commonwealth. I further order and direct as follows:

1. The Division of Emergency Management within the Department of Military Affairs and
the Kentucky Department of Public Health shall coordinate the response and relief
activities of all state agencies and private relief organizations in response to the COVID-
19 emergency described herein.

2. The Division of Emergency Management within the Department of Military Affairs shall
execute the Kentucky Emergency Operations Plan and, from the Kentucky Emergency
Operations Center, shall coordinate the relief and response activities of all state agencies
and private relief organizations in response to this emergency.

3. The Adjutant General is authorized to issue active duty orders for the mobilization of
such National Guard personnel and equipment as he may determine to protect life and
safety, to continue essential public services, and to prevent undue loss and suffering.

4. The Division of Emergency Management is authorized to request assistance, federal,
state, local, private sector, volunteer, and donated resources as may be available to.
minimize human suffering and to restore essential services to the general population and
to assist state and local governments and individuals impacted by this emergency.

5. The Finance and Administration Cabinet is directed to provide assistance with incident
* resource management, procurements, and contracting and to fund the urgent operational
and/or response of the Division of Emergency Management and the unbudgeted
expenditures and obligations of other state agencies that are incurred in response and
recovery from this emergency incident and in executing the provisions of this Executive
Order.

6. The Kentucky Department of Public Health and all other state agencies shall provide

anffirient narennnel rammired for the staffine of the Kentnckv Emergencv Onerations
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ANDY BESHEAR
GOVERNOR

EXECUTIVE ORDER

Secretary of State
Frankfort
Kentucky

7. The Kentucky Office of Homeland Security (“KOHS”) shall provide information to
individuals and private organizations, including volunteer and religious organizations,
regarding how they can best prepare for and respond to the COVID-19 emergency
described herein and whom to contact to volunteer help or services. Further, the KOHS
shall specifically identify and encourage private organizations to commit to provide food
shelter, personnel, equipment, materials, consultation, and advice, or other services
needed to respond to the COVID-19 emergency. Additionally, the KOHS shall
coordinate its efforts with the federal Department of Homeland Security, as necessary,
and administer the Kentucky Intelligence Fusion Center to facilitate information sharing
about COVID-19 among public safety and public service agencies at the federal, state,
and local levels, as well as the private sector.

]

This order is effective March 6, 2020.
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ATTACHMENT 2

(Commonwealth of Kentucky Closure Order)
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ANDY BESHEAR
GOVERNOR
EXECUTIVE ORDER
Secretary of State
Frankfort
Km‘:uc‘l:y 2020-257
March 25, 2020

STATE OF EMERGENCY

Background

The novel coronavirus (COVID-19) is a respiratory discase causing illness that can
range from very mild to severe, including illness resulting in death, and many cases of
COVID-19 have been confirmed in the Commonwealth.

To help protect our community from the spread of COVID-19, Kentuckians are
encouraged to remain Healthy at Home. By staying home and limiting your in-person
contact, you can stop the spread of COVID-19, which endangers public health and safety,
If we do not work together to contain the disease, COVID-19 threatens to overwhelm the
Commonwealth's healthcare resources.

The Centers for Disease Control and Prevention (CDC) and the Kentucky
Department of Public Health have recommended that everyone practice social distancing,
meaning staying home when possible and otherwise maintaining six feet of distance from
other individuals, to minimize the spread of the disease. Where people congregate
unnecessarily, or fail to follow adequate social distancing practices, they are spreading the
disease, creating scenes of an emergency.

The Kentucky Constitution and Kentucky Revised Statutes, including KRS Chapter
39A, empower me to exercise all powers necessary to promote and secure the safety and
protection of the civilian population, including the power to suspend state statutes and
regulations, and to command individuals to disperse from the scene of an emergency.
Under those powers, I declared by Executive Order 2020-215 on March 6, 2020, that a
State of Emergency exists in the Commonwealth.

I 'am now issuing this Order to take additional steps to encourage Kentuckians to

remain Healthy at Home, and to do everything in their power 1o stop the spread of the
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EXECUTIVE ORDER
Secretary of State
Frankfort
Kentucky 2020-257
March 25, 2020

disease. This Order should be construed broadly to prohibit in-person work that is not
necessary lo protect or sustain life.
Order
I, Andy Beshear, Governor of the Commonwealth of Kentucky, by virtue of
authority vested in me pursuant to the Constitution of Kentucky and by KRS Chapter 39A,
do hereby Order and Direct as follows:

1. Only Life-Sustaining Businesses May Remain Open. All businesses that
are not life-sustaining shall cease operations effective Thursday, March 26,
2020, at 8:00 p.m., except as needed to conduct Minimum Basic Operations,
as defined in this Order. For the purposes of this Order, Life-Sustaining
Businesses are all businesses that allow Kentuckians to remain Healthy at
Home, including:

a. CISA List. All businesses operating in the federal critical
infrastructure sectors, as outlined at https:/www.cisa.gov/identifying-
critical-infrastructure-during-covid-19.

b. Life-sustaining Retail. In-person retail businesses that provide life-
sustaining goods, consistent with Exccutive Order 2020-246, as well
as businesses that supply life-sustaining retail and their administrative
support operations. In addition, the following additional categorics of
retail are designated as life-sustaining under this Order:

i. hardware stores and businesses that sell electrical, plumbing,
and heating material;
il. agricultural supply and equipment stores;
iii. medical product supply and equipment stores; and
iv. stores that supply first responders and other critical government
and healtheare workers.

The life-sustaining retail stores listed above shall, to the fullest extent
possible, permit customers to use delivery or curbside service.

c. Food, beverage, and agriculture, Food and beverage manufacturing,
production, processing, and cultivation, including farming, livestock,
fishing, baking, and other production agriculture, including cultivation,
marketing, production, and distribution of animals and goods for
consumption; and businesses that provide food, shelter, and other
necessities of life for animals, including animal shelters, rescues,
shelters, kennels, and adoption facilities.
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ANDY BESHEAR
GOVERNOR

EXECUTIVE ORDER

2020-257
March 25, 2020

. Organizations that provide charitable and social services.

Businesses and religious and secular nonprofit organizations, including
food banks, when providing food, shelter, and social services, and
other necessities of life for economically disadvantaged or special
populations, individuals who need assistance as a result of this
emergency, and people with disabilities. These organizations have a
special responsibility to implement social distancing to the fullest
extent possible, and to take all necessary actions to stop the spread of
disease, including by stopping in-person retail operations.

. Media. Newspapers, television, radio, and other media services.

Gas stations and businesses needed for transportation. Gas stations
and auto-supply, auto-repair, farm equipment, construction equipment,
boat repair, and related facilities; bicycle repair shops and related
facilities; and motorcycle repair shops.

- Financial Services. Depository institutions, including but not limited

to banks and credit unions; Non-depository institutions, including but
not limited to consumer, industrial and mortgage loan companies,
morigage loan brokers, originators and processors, deferred deposit,
check cashers, and payday lending companies, title pledge lenders, and
money transmitlers; securities institutions, including but not limited to
brokers, agents, advisers and issuers; appraisers, financial markets,
bond issuers, or institutions selling financial produets to the extent
they are providing financial services; and pawnbrokers, to the extent
they are providing check-cashing or similar financial services, or to the
extent they are selling firearms and ammunition pursuant to Paragraph
9 of this Order.

. Housing, Buildings and Construction. To ensure Kentuckians can

remain Healthy at Home, businesses providing construction or
maintenance of residential, commercinl, or governmental structures,
including but not limited to plumbers, electricians, exterminators,
cleaning and janitorial staff, security staff, operating engineers,
HVAC, painting, landscaping, moving and relocation

services, necessary for sustaining the safety, sanitation and operation
of structures.

Mail, post, shipping, logistics, delivery, and pick-up services. Post
offices and other businesses that provide shipping and delivery
services, and busincsses that ship or deliver groceries, food, beverages,
goods or services to end users or through commercial channels.

Laundry services. Laundromats, dry cleaners, industrial laundry
services, and laundry service providers,
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k. Restaurants for consumption off-premises. Carry-out, delivery, and
drive-through food and beverage sales may continue, consistent with
the March 16, 2020 Order of the Cabinet for Health and Family
Services and the Department of Public Health and the March 19, 2020
Order of the Public Protection Cabinet.

1. Supplies for Life-Sustaining Businesses. Businesses that sell,
manufacture, or supply other Life-Sustaining Businesses with the
support or materials necessary to operate, including computers, audio
and video electronics, household appliances; IT and
telecommunication equipment; hardware, paint, flat glass; electrical,
plumbing and heating material; sanitary equipment; personal hygiene
products; food, food additives, ingredients and components; medical
and orthopedic equipment; optics and photography equipment;
diagnostics, food and beverages, chemicals, soaps and detergent; and
firearm and ammunition suppliers and retailers for purposes of safety
and security.

m. Transportation. Airlines, taxis, transportation network providers
(such as Uber and Lyft), vehicle rental services, paratransit, and other
private, public, and commercial transportation and logistics providers
necessary for Kentuckians to safely remain Healthy at Home, and to
access Life-Sustaining Businesses.

n. Home-based care and services. Home-based care for adults, seniors,
children, and/or people with developmental disabilities, intellectual
disabilities, substance use disorders, and/or mental illness, and other
in-home services including meal delivery.

o. Professional services. Professional services, such as legal services,
accounting services, insurance services, real estate services (including
appraisal and title services). Professional services firms must
implement telecommuting and remote work to the fullest extent
possible, and should only use in-person interaction to support
Minimum Basie Operations or where telecommuting is impossible.

p. Manufacture, disiribution, and supply chain for critical products
and industries. Manufacturing companies, distributors, and supply
chain companies producing and supplying eritical products and
services in and for industries such as pharmaceutical, technology,
biotechnology, healthcare, chemicals and sanitization, waste pickup
and disposal, agriculture, food and beverage, transportation, energy,
steel and steel products, petroleum and fuel, mining, mineral
extraction, construction, national defense, communications, as well as
products used by other Life-Sustaining Businesses, or products that
can be used to treat or prevent COVID-19,
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q. Critical labor union functions. Labor Union critical activities
including the administration of health and welfare funds and personnel
checking on the well-being and safety of members providing services
in Life-Sustaining Businesses, provided that these checks should be
done by telephone or remotely where possible.

r. Hotels and motels. Hotels and motels, to the extent used for lodging
and delivery or carry-out food services.

s. Funeral services. Funeral, mortuary, cremation, burial, cemetery, and
related services, subject to restrictions on mass gathering and
appropriate social distancing.

2. Telework Permitted. The prohibition does not apply to virtual or telework
operations.

3. Social Distancing and Hygiene Required. All businesses permitted to
operate, including Life-Sustaining Businesses and businesses conducting
Minimum Basic Operations, must follow, to the fullest extent practicable,
social distancing and hygiene guidance from the CDC and the Kentucky
Department of Public Health. Failure to do so is a violation of this Order, and
could subject said business to closure or additional penalties as authorized by
law. Social distancing and hygiene guidance includes:

a. ensuring physical separation of employees and customers by at least
six feet when possible;

b. ensuring employees practice appropriate hygiene measures, including
regular, thorough handwashing or access to hand sanitizer;

c. regularly cleaning and disinfecting frequently touched objects and
surfaces;

d. permilting employees to work from home when feasible; and

e. identifying any sick employees and ask theming to leave the premises.
Employers are strongly encouraged to offer these employees paid
leave.

4. Minimum Basic Operations. Minimum Basic Operations are the minimum
necessary activities to maintain the value of the business’s inventory, preserve
the condition of the business’s physical plant and equipment, ensure security,
process payroll and employee benefits, facilitate telecommuting, and other
related functions.

5. Evictions Suspended. Pursuant to the authority vested in me by KRS Chapter
30A, evictions within the C ealth are suspended, and all state, county,
and local law enforcement officers in the Commonwealth are directed to cease
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enforcement of orders of eviction for residential premises for the duration of
the State of Emergency under Executive Order 2020-215, No provision
contained within this Order shall be construed as relieving any individual of
the obligation to pay rent, to make mortgage payments, or to comply with any
other obligation that an individual may have under tenancy or mortgage.

6. Additional Orders, The following designees may provide guidance,
clarification or modification of this Order to industries or businesses, and may
otherwise issue orders necessary to the operation of government during the
State of Emergency: the Governor’s Executive Cabinet, as set forth in KRS
11.065; the Commissioner of Public Health; the Director of the Division of
Emergency Management; and the Director of the Kentucky Office of
Homeland Security. Local health departments may take all necessary
measures to implement this Order.

7. In-Person Government Services, All in-person government activities at the
state, county, and local level that are not necessary to sustain or protect life, or
to supporting Life-Sustaining Businesses, are suspended,

a. For purposes of this Order, necessary government activities include
activities performed by critical infrastructure workers, including
workers in law enforcement, public safety, and first responders. Such
activities also include, but are not limited to, public transit, trash pick-
up and disposal, activities necessary to manage and oversee elections,
operations necessary to enable transactions that support the work of a
business's or operation's critical infrastructure workers, and the
maintenance of safe and sanitary public parks so as to allow for
outdoor recreation.

b. Any in-person government services that continue must operate
consistent with social distancing, as sct forth in Paragraph 3 of this
Order.

¢ Any statutory deadlines that conflict with the suspension of in-person
government activities are hereby suspended during the pendency of
this Order.

d. Nothing in this Order should be interpreted to interfere with or infringe
on the powers of the legislative and judicial branches to perform their
constitutional duties or exercise their authority,

8. Prior Orders Remain In Effect. All prior Executive Orders, and Orders
issued by Cabinets pursuant to Executive Order 2020-215, remain in full force
and effect, except to the extent they conflict with this Order. For the
avoidance of doubt, mess gatherings remain prohibited pursuant to the March
19, 2020 Order of the Cabinet for Health and Family Services and the
Department of Public Health. Non-life sustaining retail operations may
continue to provide local delivery and curbside service of online or telephone
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orders, consistent with Executive Order 2020-246, Violations of these and
other Orders issued pursuant to Executive Order 2020-215 are punishable as
provided in KRS Chapter 39A.

9. Firearms. Consistent with KRS 39A.100(1)(h) and (3), nothing in this Order
should be construed to interferc with the lawful sale of firearms and
ammunition. Any businesses engaged in the lawful sale of firearms and
amumunition must follow social distancing and hygiene guidance from the
CDC and the Kentucky Department of Public Health, including: ensuring
physical separation of employees and customers by at least six feet when
paossible; ensuring employees practice appropriate hygiene measures,
including regular, thorough handwashing; regularly cleaning and disinfecting
frequently touched objects and surfaces; and ordering sick individuals to leave
the premises. Failure to do so is a violation of this Order, and could subject
said business to closure.

This Order shall be in effect for the duration of the State of Emergency herein
referenced, or until this Executive Order is rescinded by further order or by operation of
law,

HEAR, Governer
ealth of Kentucky

MICHAEL G. ADAMS
Secretary of State
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Supreme Qonrt of Rentucky

2020-10

AMENDED ORDER

KENTUCKY COURT OF JUSTICE RESPONSE TO
COVID-19 EMERGENCY

On March 6, 2020, Governor Beshear entered Executive Order 2020-215

and declared a State of Emergency in response to the novel coronavirus
(COVID-19) emergency in the Commonwealth. In light of this measure and to
protect the health and safety of court employees, elected officials, and the
general public, and under Section 116 of the Constitution and Supreme Court
Rule 1.010, the Supreme Court hereby ORDERS the following measures to be
implemented from Monday, March 16, to Friday, April 10, 2020:

1

With the exception of emergency and time-sensitive matters, including

but not limited to, domestic violence hearings, emergency custody
hearings, evidentiary hearings in criminal cases, in-custody
arraignments, in-custody preliminary hearings under RCr 3.10, in-

custody bond motions, and in-custody probation violation hearings, all
in-person appearances for civil and criminal dockets shall be canceled.

Judges must use available telephonic and video technology for all
necessary hearings, including but not limited to, arraignments and
mental-health hearings.

All civil trials, hearings, and motions shall be postponed and
rescheduled for a later date. Any civil trial or hearing currently in
progress shall be continued or completed at the discretion of the
presiding judge.

Reasonable attempts shall be made to reschedule all criminal trials,
subject to a defendant’s right to a speedy trial.

With the exception of emergency matters and hearings statutorily
required to be held, small claims, eviction, juvenile, probate, traffic,
and guardianship cases shall be continued.
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Courtroom attendance shall be limited to attorneys, parties, necessary
witnesses, and domestic violence advocates. No more than 20 people
may be in the courtroom at any time unless the judge in his or her
discretion deems it necessary and makes every effort to enforce
appropriate distances between individuals.

A case involving an attorney or party who is ill or in a high-risk
category shall be rescheduled.

Judges shall issue summonses in lieu of bench warrants or notices of
failure to appear.

All show cause dockets for payment of fines and court costs scheduled
within this timeframe shall be continued for 60 days.

The 20-day preliminary hearing requirement for out-of-custody
defendants under RCr 3.10 is waived during the effective dates of this
Order.

Jurors who are ill, caring for someone who is ill, or in a high-risk
category shall have their jury service postponed to a later date.

New juror orientations shall be suspended unless an exception is
granted by the Chief Justice.

Existing jury panels may be extended at the discretion of the court.

The circuit court is authorized to extend the 60-day period in RCr
5.22(3) for a period not to exceed 45 days for good cause shown. The
Commonwealth’s Attorney shall request an extension by separate
motion as to each defendant and shall give prompt notice of the motion
to defense counsel. The circuit court shall allow both the
Commonwealth’s Attorney and defense counsel to be heard prior to
entering any order extending the period in RCr 5.22(3).

Attorneys are encouraged to use e-Filing.

Drop boxes should be used for conventionally filed documents if
available.
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16. Signage shall be posted at all public entry points advising individuals
not to enter the building if they have:

a. In the previous 14 days, visited China, Iran, South Korea, any
European countries, or any other high-risk countries identified by
the CDC;

b. Resided with or been in close contact with someone who has been
in any of those countries within the previous 14 days;

c. Traveled domestically within the United States where COVID-19
has sustained widespread community transmission;

d. Been asked to self-quarantine by any doctor, hospital, or health
agency;

e. Been diagnosed with or have had contact with anyone who has
been diagnosed with COVID-19; or

f. A fever, cough or shortness of breath.

17. Individuals attempting to enter in violation of these protocols shall be
denied entrance by a bailiff or court security officer.

18. Baliliffs shall discourage congregating outside courtroom doors and
encourage social distancing inside the courtroom.

19.  Individuals with legitimate court business who are ill, caring for
someone who is ill or in a high-risk category are advised to stay home
and request a continuance by calling the local Office of Circuit Court
Clerk.

Nothing in this Order shall preclude the chief district and chief circuit
judges from implementing additional local restrictions as needed; however,
under no circumstances may a courthouse be closed without prior
authorization from the Chief Justice. This Order shall be effective from March
16, 2020, to April 10, 2020, or until further Order of this Court.

Entered this 17th day of March 2020.

All sitting; all concur.
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Case 20-50133-grs Doc 361 Filed 03/13/20 Entered 03/13/20 14:17:27 Desc Main
Document  Page 1 of 1

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY
LEXINGTON DIVISION
IN RE

GENCANNA GLOBAL USA, INC.,ET CASE NO. 20-50133
AL.!

DEBTORS

ORDER

It is ORDERED that this matter shall come before the Court for a telephonic status
hearing at 10:00 a.m. on Monday, March 16, 2020. Parties shall call in approximately 10
minutes prior to the start of the hearing using the following information: Toll Free Call In
Number: 1-888-363-4749; Access Code: 9735709; Security Code: 39632,

Parties shall further email Sheila Sutphin at sheila sutphin(@kyeb.uscourts.gov or Ruth

Heil at ruth_heil@kyeb.uscourts.gov if parties wish to participate in the call.

"The Debtors in these chapter 11 bankruptey cases are (with the last four digits of their federal tax identification
numbers in parentheses): GenCanna Global USA. Inc. (0251); GenCanna Global, Inc. (N.A.); and Hemp Kentucky,
LLC (2600).

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:

Gregory R. Schaaf
Bankruptcy Judge

Dated: Friday, March 13, 2020
(grs)
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Case 20-50133-grs Doc 360 Filed 03/13/20 Entered 03/13/20 14:04:19 Desc Main
Document  Page 1 of 2

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

LEXINGTON DIVISION
INRE
GENCANNA GLOBAL USA, INC,,ET CASE NO. 20-50133
AL
DEBTORS
ORDER

Out of an abundance of caution and due to the health risks created by those exposed to
the COVID-19 virus, it is ORDERED that

(1) Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the
Debtors to (A) Obtain Post-petition Financing and (B) Utilize Cash Collateral,
(1) Granting Liens and Superpriority Administrative Expense Claims, (I11)
Granting Adequate Protection, (IV) Modifying the Automatic Stay, (V)
Scheduling a Final Hearing, and (VI) Granting Related Relief [ECF No. 55];

(2) Emergency Motion of the Debtors and Debtors in Possession to Enforce the
Automatic Stay, Compel Turnover and For Sanctions [ECF No. 297] and
related Motion to Shorten Time [ECF No. 298];

(3) Supplemental Brief in Support of Objection of Bragg Farms & Co. in
Opposition to Debtors” Motion for Entry of Final Order Approving Debtor in
Possession Financing and Motion for Evidentiary Hearing on Adequate
Protection and to Shorten Time [ECF No. 320];

(4) Combined Objection to Debtors’ Motion to Enforce the Automatic Stay,
Compel Turnover, and For Sanctions and Cross-Motion for Adequate
Protection [ECF No. 330] and related Motion to Shorten Time [ECF No. 331]
filed by Arrow Farms, LLC;

(5) Motion to File Amendments to Growing Contract Under Seal, To Deem Them
Non-Confidential Upon Review and to Shorten Notice of the Hearing [ECF
No. 337] filed by Bragg Farming Company; and

'The Debtors in these chapter 11 bankruptcy cases are (with the last four digits of their federal tax identification
numbers in parentheses): GenCanna Global USA, Inc. (0251); GenCanna Global, Inc. (N.A.); and Hemp Kentucky,
LLC (2600).
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Case 20-50133-grs Doc 360 Filed 03/13/20 Entered 03/13/20 14:04:19 Desc Main
Document  Page 2 of 2

(6) Motion to Admit Affidavit of John T. McGarvey into Evidence as Expert
Testimony and Motion to Shorten Notice of Hearing [ECF No. 347]

scheduled for hearing on Monday, March 16, 2020, are CONTINUED to 10:00 a.m. on March
19, 2020, in the United States Bankruptey Court, Second Floor Courtroom, 100 E. Vine
Street, Lexington, Kentucky.

Itis further ORDERED that the Interim DIP Order [ECF No. 207] remains in full force

and effect pending further orders of the Court.

The affixing of this Court's electronic seal below is proof this document has been signed by the J udge and
electronically entered by the Clerk in the official record of this case.

Signed By:
Gregory R. Schaa
Bankruptcy Judge

Dated: Friday, March 13, 2020
(grs)
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(GenCanna Order Requiring Affidavit Testimony)
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Case 20-50133-grs Doc 398 Filed 03/16/20 Entered 03/17/20 09:45:24 Desc Main

Document Page 1of1

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY
LEXINGTON DIVISION

IN RE

GENCANNA GLOBAL USA, INC.,ET CASE NO. 20-50133
AL

DEBTORS

ORDER

This matter is before the Court on the Debtors’ Motion for Entry of Interim and Final
Orders (I) Authorizing the Debtors to (A) Obtain Post-petition Financing and (B) Utilize Cash
Collateral, (1) Granting Liens and Superpriority Administrative Expense Claims, (IIT) Granting
Adequate Protection, (IV) Modifying the Automatic Stay, (V) Scheduling a Final Hearing, and
(V1) Granting Related Relief [ECF No. 55] and related objections. A hearing was held on March
16, 2020. Based on the comments made on the record,

Itis ORDERED the Debtors shall file any affidavits in support of the requested relief on
or before 12:00 p.m. (noon) on March 18, 2020. Any responsive affidavits may be filed on or
before 12:00 p.m. (noon) on March 20, 2020.

It is further ORDERED an evidentiary hearing on the Debtors’ Motion shall be
conducted at 9:00 a.m. on March 23, 2020. The evidentiary hearing will be conducted
telephonically. Parties shall call in approximately 10 minutes prior to the start of the
hearing using the following: Toll free: 1-888-363-4749; Access Code: 9735709; Security

Code: 25942.

"The Debtors in these chapter 11 bankruptey cases are (with the last four digits of their federal tax identification
numbers in parentheses): GenCanna Global USA, Inc. (0251); GenCanna Global, Inc. (N.A.); and Hemp Kentucky,
LLC (2600).

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:

Gregory R. Schaaf
Bankruptcy Judge

Dated: Monday, March 16, 2020
(grs)
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Case 20-50133-grs Doc 436 Filed 03/20/20 Entered 03/20/20 15:45:54 Desc Main
Document  Page 1 of 1

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY
LEXINGTON DIVISION
INRE

GENCANNA GLOBAL USA, INC., ET CASE NO. 20-50133
AL

DEBTORS

ORDER

Itis ORDERED that each party that has submitted an affidavit of direct testimony related
to the hearing [ECF No. 398] on the Debtors® Motion for Entry of Interim and Final Orders [4))
Authorizing the Debtors to (A) Obtain Post-petition F inancing and (B) Utilize Cash Collateral,
(II) Granting Liens and Superpriority Administrative Expense Claims, (1) Granting Adequate
Protection, (IV) Modifying the Automatic Stay, (V) Scheduling a Final Hearing, and (VI)
Granting Related Relief [ECF No. 55] shall file a short, concise statement or list of the facts the
party believes are provided by the testimony. Further, any party that intends to cross examine
said witnesses shall also file a short, concise statement of the issues that the party contests.
These filings are due within 48 hours of entry of this Order. Any party that does not comply

shall be deemed to waive the right to cross examine a witness.

"The Debtors in these chapter 11 bankrupicy cases are (with the last four digits of their federal tax identification
numbers in parentheses): GenCanna Global USA, Inc. (0251); GenCanna Global, Ine, (N.A.); and Hemp Kentucky,
LLC (2600).

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:

Gregory R. Schaaf

Bankruptey Judge

Dated: Friday, March 20, 2020

(grs)
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(Eastern District of Kentucky Initial COVID-19 Response Order)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

Eastern District of Kentucky

FILED
Mar - 13 2020

Robert R. Carr
Clerk, U.S. District Court

)
In Re: %
ggltj:%{r?; ];:?A HORSREEALED ) GENERAL ORDER
i ) No. 20-02
)

sl ko ckoksk skeskeok

This Order is issued in response to the discovery of, and increases in, confirmed
COVID-19 cases within the Commonwealth of Kentucky. With respect to health risks created
by those exposed to COVID-19, the Court also acknowledges state and local guidance
regarding the need to limit large gatherings of persons. More specifically, the Court seeks to
take immediate and necessary precautions to reduce the possibility of exposure to the virus
and slow the spread of the disease, to the extent practical.

In support of the actions outlined below, the Court takes judicial notice of the following
facts. On January 31, 2020, the United States Department of Health and Human Services
Secretary Alex Azar declared a public health emergency for the novel coronavirus (“COVID-
197). Thereafter, a state of emergency was declared by Andy Beshear, the Governor of the
Commonwealth of Kentucky, via Executive Order 2020-215, in response to the spread of
COVID-19. As noted in Executive Order 2020-215, the United States Center for Disecase
Control (“CDC”) has identified the potential health threat posed by COVID-19 both globally
and within the United States as “high”, and has advised that person-to-person spread of
COVID-19 will continue to occur globally, including within the United States. Finally, on
March 12, 2020, John Minton, Chief Justice of the Supreme Court of Kentucky, entered Order

-1-
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No. 2020-08 captioned, “In Re: Kentucky Court of Justice Response to COVID-19
Emergency”. Through this order, nearly all civil and criminal proceedings pending in the state
justice system and which require in-person appearances have been canceled or continued
generally.

Therefore, consistent with actions taken by numerous federal, state and local entities,

it is hereby
ORDERED as follows:
E All courthouses in the district remain open for business. However, subject to

the specific exceptions outlined in paragraph 2 below, civil and criminal trials scheduled to
begin March 16, 2020, through April 17, 2020, before any district or magistrate judge in the
Eastern District of Kentucky, are CONTINUED FOR A MINIMUM PERIOD OF
THIRTY (30) DAYS, subject to further orders of the Court. Trials previously scheduled
during this period shall be rescheduled by separate order of the district or magistrate judge
assigned to the matter.

All trials currently in progress shall be completed at the discretion of the presiding
judge.

2. Criminal matters scheduled before magistrate judges, such as initial
appearances, arraignments, detention hearings, and the issuance of warrants, shall continue to
take place in the ordinary course of business. Likewise, hearings scheduled before district
judges during the period identified in paragraph 1 shall proceed as scheduled, subject to
intervening orders of the judge assigned to the matter.

3. Any matter involving an attorney or party who is ill or in a high-risk category

may be rescheduled by the presiding judge. However, counsel shall be responsible for advising

sl
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the presiding judge of such illness or high-risk by filing an appropriate notice or motion
containing sufficient information to allow the presiding judge to make an informed decision
regarding any cancellation or continuance.

4. Subject to intervening orders, Grand Juries shall continue to meet as currently
scheduled.

5. Regarding criminal trials set during the period identified in paragraph 1, based
on public health recommendations and the severity of risk posed to the public! the time period
of the continuance caused by this General Order shall be excluded under the Speedy Trial Act,
as the Court specifically finds that the ends of justice served by ordering the continuance
outweigh the best interests of the public and the defendant’s right to a more speedy trial. 18
U.S.C. § 3161(h)(7)(A). Subject to intervening orders, the period of exclusion shall be from
March 16, 2020 to April 17, 2020. The district judge assigned to the matter may extend this
period if circumstances watrant.

The Court recognizes the right of criminal defendants to a speedy and public trial under
the Sixth Amendment to the United States Constitution, and the particular application of that
right in cases involving defendants who are detained pending trial. Therefore, in the event any
affected party disagrees with the Court’s analysis regarding the time excluded under the
Speedy Trial Act, he or she may move for reconsideration in the individual case. Likewise,
the government may seek reconsideration. Any motion for reconsideration shall be directed

to the district judge assigned to the matter.

' Interim Guidance for Businesses and Employers to Plan and Respond to Coronavirus
Disease 2019 (COVID-19), February 2020, http://www.cdc.gov/coronavirus2019-

ncov/specific-groups/guidance-business-response.html (last updated February 26, 2020).
N T
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6. As noted in paragraph | above, the office of the Clerk of the Court shall remain
open for business. Likewise, the United States Probation Office, and all other court services
shall remain open, subject to intervening orders of the Court. The United States Bankruptcy
Court for the Eastern District of Kentucky may impose such restrictions on hearings, meetings,
and other matters as that court unit determines to be necessary and appropriate.

Dated: March 13, 2020.

y Danny C. Reeves. Chief Judge
United States District Court

Eastern District of Kentucky
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ATTACHMENT 9

(Judge Schaaf’s Notes for Video or Telephone Testimony)
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JUDGE’S NOTES FOR STATEMENT BEFORE VIDEO OR TELEPHONIC
TESTIMONY PLUS OATH FOR WITNESS

A. General statement to parties re witnesses outside court:

e In person testimony is preferred.

o Credibility and truthfulness are oftengauged through observation
of a witness’s demeanor on the stand.

© That is limited for video testimony and more limited for testimony by
phone.

¢ But testimony outside the presence of the court is allowed.

o See Federal Rule of Civil Procedure 43(a) (made applicable by Federal Rule of
Bankruptey Procedure 9017).

© [See Jordan v. Walters (In re Walters), AP No. 19-6016 (Bankr. E.D. Ky.
May 29, 2020), ECF No. 94.

¢ Compelling circumstances require video and telephonic testimony and argument in
this case.

o Because of the health crises in this country and federal and local limitations
on travel that are not expected to change in the near future.

© And because the relief requested is required now and cannot wait until the
crisis is resolved to a point that would allow in person testimony.

B. Exhibits: Parties should do their best to anticipate the need for exhibits.

e Exhibits shall be filed in the record and transmitted to a witness in advance of
testimony.

e These actions are not a waiver of the right to object and do not mean the exhibit is
admitted.

* Rebuttal exhibits, if any, shall be transmitted to the courtroom deputy by email and then
sent to the witness via email if questioning is allowed.

o A witness must have access to email for this purpose prior to providing testimony

o Anadmitted exhibit must be electronically filed in the record immediately after
the close of testimony on the date admitted.

C. Jurisdiction.

e I'may require the witness’s presence in person to affirm testimony or address other
matters.

e Ifthe party does not appear when required, then any testimony will be stricken.

e All sanction authority remains as if the lawyers or witnesses were in the courtroom.
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D. Verification ofidentity.

e I accept the offer of a witness as the representation of the lawyer presenting the
testimony that the witness is who he or she claims.

¢ Any reasonably discoverable objections to identity must be raised before testimony
or the objection is deemed waived.

E. Objections.

a. Parties should raise an objection by speaking loudly and doing your best to get my
attention

b. Witness and counsel should stop immediately when an objection is lodged.

F. Witnesses:
Each witness should be alone in a room.

a.
b. No party may have contact with a witness during testimony.

e

A party may not refer to any notes or other information without court approval.

=

If a party requests separation of witnesses, all witnesses except the testifying
witness must stay off the phone until contacted by counsel to join the hearing.

e. The party presenting the witness must provide all dial in and other
administrative instructions to the witness.

G. Preliminary statement to each witness:

o The failure to tell the truth may result in denial of any relief requested,
monetary or other punitive sanctions, including incarceration, and many other
forms of relief.

o No other person may be in the room with you.

o You may only consult the exhibits provided to you and cannot review other
resources at your disposal unless specifically described and authorized by the
court.

o You must speak loudly and clearly so the audio recording will pick up your
statements.

H. Oath: [Please raise your right hand.] Bearing these admonitions in mind, do you
solemnly swear that the testimony today will be yours and yours alone, without resort
to undisclosed resources, and that you will tell the absolute truth?
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

LONDON DIVISION
INRE
AMERICORE HOLDINGS, LLC! CASE NO. 19-61608
DEBTORS JOINTLY ADMINISTERED
ORDER

The matters listed on Attachment 1 are scheduled for hearings on July 29, 2020. [ECF
No. 691.] Compelling circumstances caused by the COVID-19 public health crisis require a
telephonic and video hearing for these matters. See FED. R. Civ. PROC. 43(a) (made applicable
by FED. R. BANKR. PROC. 9017). Consistent with government recommendations and common
sense, this Court has taken precautions to minimize the possibility of exposure to the virus and
slow the spread of the disease to the extent practical. All current reports indicate the number of
cases related to COVID-19 continues to rise across the country. Imposing limits on in-person
hearings and accepting testimony through telephonic or other virtual means are obvious steps

that all federal and state courts are implementing.

It is therefore ORDERED that the hearings on for these matters on July 29, 2020, shall be

held by telephone and videoconference. The following procedures shall apply generally, and
other requirements may apply as circumstances require. This Order supplements any scheduling
order already entered for any of the matters on for a hearing. [See ECF Nos. 549, 554, 691.]

1. Witnesses and the parties that present or cross examine witnesses related to the

hearings on ECF Nos. 647 and 744 shall appear by video. Video slots are limited to

! The Debtors in these Chapter 11 cases are (with the last four digits of their federal tax identification numbers in parentheses): Americore
Holdings, LLC (0115); Americore Health, LLC (6554); Americore Health Enterprises, LLC (3887); Ellwood Medical Center, LLC (1900);
Ellwood Medical Center Real Estate, LLC (8799); Ellwood Medical Center Operations, LLC (5283); Pineville Medical Center, LLC (9435);
Izard County Medical Center, LLC (3388); Success Healthcare 2, LLC (8861); St. Alexius Properties, LLC (4610); and St. Alexius Hospital
Corporation #1 (2766).
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fewer than 20 participants at one time, so each person that intends to present or
examine a witness must file a notice that references the matter(s) on Attachment 1
and indicates the number of video slots requested on or before July 22, 2020. Each
video participant must attend pre-hearing training conducted by Court staff on July
27,2020, at 11:00 a.m. (EPS training is not required for video presentation of
evidence).

2. Exhibits.

a. An exhibit list and copies of all exhibits shall be placed in evidence in
accordance with the Court’s Administrative Procedures Manual on or before
July 24, 2020.

b. The exhibits shall be marked with exhibit numbers and the pages of each shall
be numbered.

c. Written objections to the authenticity and/or admissibility of each exhibit are
due by 1:00 p.m. on July 27, 2020. If no objections are timely filed, the
exhibit is deemed authentic and is admissible as evidence on request of the
party at the hearing.

d. Any party may file or supplement an exhibit list and exhibits for facts and
issues that arise after the original submission date on or before 1:00 p.m. on
July 28, 2020.

e. Otherwise, in the absence of good cause, no exhibit may be offered in

evidence except upon compliance with the conditions contained in this order.
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f. The party presenting or cross-examining a witness must provide copies of all
exhibits in advance of testimony in a format that allows quick access by the
witness.

Rebuttal Exhibits.

a. Parties shall do their best to anticipate the need for rebuttal evidence and file
exhibits in advance of the hearing.

b. Otherwise, rebuttal exhibits shall be transmitted to the Courtroom Deputy by

email and then sent to the witness via email if questioning is allowed. The
party presenting the exhibit must file it in the record immediately after the

close of testimony on the date admitted.

Witness Testimony.

a.

All parties who wish to present witnesses shall file a statement generally
describing the matter at issue and the anticipated testimony on or before July
24, 2020, and any additional witness information related to facts and issues
that arise after the original submission date on or before 1:00 p.m. on July
28, 2020.

The offer of a witness is the representation of the lawyer presenting the
testimony that the witness is who he or she claims. Any reasonably
discoverable objections to identity must be raised before testimony or the
objection is deemed waived.

Each witness shall present video testimony in a room separate from any other
person. A party may not refer to any notes or other information without court

approval.
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d. A witness must have access to email for the purpose of receiving any exhibits

not already provided.

. The Courtroom Deputy shall provide instructions for access to all attorneys that will

appear by video and these parties are responsible for conveying the information to

their witnesses.

. All other parties shall call-in for the teleconference regarding these and other matters

scheduled for hearing on July 29. Parties are required to call in 10 minutes prior
to the start of the hearing by using Teleconference #: 888-363-4749; Access code:

97357094.

. Any party participating by phone may request permission to cross-examine a witness.

. A status conference is set for 9:00 a.m. on July 28, 2020, to consider objections to

witnesses and exhibits and any other matter that will facilitate conduct of the July 29
hearings. Parties that will appear at the July 29 hearings by video shall appear by
video at the status conference and all other parties shall use the call-in instructions set

out above.

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:

Gregory R. Schaaf

Bankruptcy Judge

Dated: Thursday, July 16, 2020

(grs)
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ATTACHMENT 1

Motion for Relief from Stay, filed by Cigna Health and Life Insurance Company

No noted objections

Motion for Relief from Stay and Notice of hearing filed by Penn Med, LLC
Objections:

224 Official Committee of Unsecured Creditors

231 Pelorus Equity Group, Inc.

234 Americore Holdings, LLC (when represented by counsel)

Notice of Potential Assumption and Assignment of Executory Contracts or
Unexpired Leases and Cure Amounts (St Alexius) filed by TR Carol L. Fox

Objections:

638 Gibbs Technology Leasing, LLC
667 Allied Benefit Systems, Inc.

678 Cigna HealthCare of St Louis, Inc.
753 DaVita, Inc.

Motion to (1) Conditionally Approve Disclosure Statement and (2) Combine Final
hearing on Approval of Disclosure Statement with Hearing on Confirmation of

Plan, filed by Third Friday Total Return Fund, LP
Objections:

682 Pension Benefit Guaranty Corporation

695 Official Committee of Unsecured Creditors
718 Commonwealth of Pennsylvania

722 U.S. Trustee

ECF No. Matter
115
176
626
647
744

Chapter 11 Trustee’s Amended Motion for Entry of an Order: (Authorizing the
Sale of Substantially All of the Debtors’ Assets (St. Alexius) in Accordance with
Approved Bid Procedures, as Modified; (B) Authorizing the Assumption and
Assignment of Executory Contracts and Unexpired Leases in Accordance with

the Bid Procedures, etc., filed by TR Carol L. Fox
No noted objections (at this time)
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ATTACHMENT 10

(In re Murray Energy Procedures for Video or Telephonic Hearings)
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This document has been electronically entered in the records of the United
States Bankruptcy Court for the Southern District of Ohio.

IT 1S SO ORDERED.

ﬂé £ ’%m 2
John E. Hoff ,/Jr. /7

Dated: April 9, 2020 United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
)
In re: ) Chapter 11
MURRAY ENERGY HOLDINGS CO., et al.,’ ; Case No. 19-56885 (JEH)
i Judge John E. Hoffman, Jr.
Debtors. i (Jointly Administered)

AGREED ORDER ESTABLISHING PROCEDURES FOR TELEPHONIC AND/OR
VIRTUAL HEARING SCHEDULED FOR APRIL 14, 2020, AS A RESULT OF THE
COVID-19 PANDEMIC
The above-captioned debtors and debtors in possession (collectively, the “Debtors™), Andy

R. Vara, the United States Trustee for Region 9 (“U.S. Trustee™), the Official Committee of

! Due to the large number of Debtors in these chapter 11 cases, a complete list of the Debtors and the last four digits
of their federal tax identification numbers is not provided herein. Such information may be obtained on the website
of the Debtors’ claims and noticing agent at https://cases.primeclerk.com/MurrayEnergy. The location of Debtor
Murray Energy Holdings Co.’s principal place of business and the Debtors’ service address in these chapter 11 cases
is 46226 National Road, St. Clairsville, Ohio 43950.
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Unsecured Creditors (the “UCC”), CONSOL Energy Inc., and various affiliated entities
(collectively, “CONSOL”), the Ad Hoc Group of Superpriority Lenders (the “DIP Lenders™), the
United Mine Workers of America (the “UMWA”™), and The UMWA 1974 Pension Plan and Trust,
UMWA 1992 Benefit Plan, UMWA 1993 Benefit Plan, and UMWA 1988 Cash Deferred Saving

(collectively, the “Funds”, and collectively with the Debtors, the U.S. Trustee, the ucCc,

CONSOL, the DIP Lenders and the UMWA, the “Parties”, or, each individually, a “Party”), each

by and through counsel, having agreed that pursuant to Federal Rule of Civil Procedure 43(a)
(made applicable by Federal Rule of Bankruptcy Procedure 9017), the current COVID-19
pandemic provides for good cause and constitutes compelling circumstances, and as a result
thereof, the Parties having further agreed to certain telephonic and virtual hearing procedures
which shall provide appropriate safeguards in relation to the hearing on the following pending
matters: (i) Debtors ' Motion for Interim Relief Under Sections 1113 and 1114 of the Bankruptey

Code [Docket No. 1110] (the “1113 and 1114 Motion™), (ii) CONSOL Energy Inc. and Affiliates’

Limited Objection to Debtors’ Motion for Entry of Interim Relief Under Sections 111 3(e) and

1114(h) of the Bankrupicy Code [Docket No. 1159] (the “CONSOL Objection™) (iii) UMWA 1993

Plan’s Limited Objection to Debtors’ Motion for Interim Relief Under Sections 1113 and 1114 of
the Bankruptcy Code [Docket No. 1166] (“Funds Obijection™), and the Court having reviewed the
record and being fully advised,

IT IS HEREBY AGREED AND ORDERED that:

I. Telephonic_and Video Conferencing Solutions. ‘The hearing scheduled for
Tuesday, April 14,2020 at 10:00 a.m. prevailing Eastern Time shall take place virtually. The Court
will be utilizing both CourtSolutions (for audio purposes) and Skype (for video purposes).

CourtSolutions can be accessed by calling (917) 746-7476 or visiting the website www.court-
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solutions.com and the Skype link shall be provided to those Parties who have submitted a notice
of intent to participate via Skype to the Court in accordance with Section 3 below. All counsel
and witnesses shall conduct a pre-hearing test of Skype and, if possible, CourtSolutions, using the
same equipment that they will be using during the hearing.

2. Limit on Video Conferencing. Due to video conferencing limitations, the optimal
number of Skype participants is ten (10), as opposed to CourtSolutions, which allows for unlimited
participants. In an effort not to overburden the Skype platform, video conference participants shall
be limited to the witnesses, those parties that anticipate questioning or cross-examining witnesses
and, when possible, should be limited to one attorney per firm. Parties participating via Skype who
wish to address a witness shall simultancously be connected to CourtSolutions for audio purposes.
Parties attending via Skype shall utilize the Skype link only during the matter for which they wish
to be heard. Upon the conclusion of such matter, the party shall disconnect from the Skype link
and may continue participation in the hearing through CourtSolutions. Similarly, witnesses shall
utilize the Skype link only during the matters on which they are called to testify. Upon completion
of their testimony and all cross-examination, the witness shall disconnect from the Skype link and
may continue participation in the hearing through CourtSolutions. In order to limit the number of
Skype participants to ten persons, if necessary, the Court will take a recess between matters in
order to add or subtract individuals participating via Skype.

3 Prior Notice of Intent to Skype. All Parties wishing to attend the hearing via

Skype shall provide notice to Hoffman282@ohsb.uscourts.gov via electronic mail no later than
4:00 p.m. prevailing Eastern Time on Friday, April 10, 2020. The Court will circulate the Skype

link to all Parties participating via Skype prior to the hearing.
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4. Submission of Exhibits to Court. Parties submitting exhibits related to the 1113

and 1114 Motion, the CONSOL Objection, and/or the Funds Objection shall send all exhibits to
Hoffman282@ohsb.uscourts.gov via electronic mail in .pdf format no later than three-business
days prior to the scheduled hearing. Such information shall be submitted to the Court separately
from (and in addition to) the Exhibit Lists required to be filed with the court three-business days
prior to the hearing pursuant to Section 52 of that certain Second Amended Order Implementing
Certain Notice and Case Management Procedures [Docket No. 1103] (the “Case Management
Order”).

5. Form of Exhibits. Each Party shall combine all of its exhibits into one .pdf
document and each individual exhibit shall be bookmarked for easy review by the Court. All
parties shall submit their exhibits to the Court separately.

6. Filing and Service of Exhibits. Parties submitting exhibits are excused from (i)
filing exhibits on the court docket, and (ii) serving the exhibits on the Master Service List. Parties
submitting exhibits need only email the exhibits to the other Parties to this Order and the Court.

7. Remote Witness Testimony. In accordance with Federal Rule of Civil Procedure
43(a) (made applicable by Federal Rule of Bankruptey Procedure 9017), for good cause and in
c.:ompclling circumstances a witness may be permitted to testify by contemporaneous transmission
from a location other than the courtroom. Based on the foregoing, any witness called to testify or
subject to cross-examination in relation to the 1113 and 1114 Motion, CONSOL Objection, and/or
Funds Objection shall be permitted to testify by contemporaneous transmission from a different
location (“Remote Witness™).

8. Requirements for Allowance of Remote Testimony; Additional Information.

As additional safeguards for the allowance of a Remote Witness, the Party sponsoring said Remote
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Witness shall file with the Court, no later than two-business days prior to the scheduled hearing, a
document containing the following information:

a. The name and title of the Remote Witness.

b. The matter on which the Remote Witness will provide testimony.

¢. The location of the Remote Witness (city, state, country).

d. The place from which the Remote Witness will testify (e.g. home, office — no
addresses are required).

e. Whether anyone will be in the room with the Remote Witness during the testimony,
and if so, who (name, title, relationship to the Remote Witness), and for what
purpose.

f. Whether the Remote Witness will have access to any documents other than exhibits
that have been emailed to the Court and the parties, and if so, what documents.

Such information may be filed with the Court separately from (or incorporated within) the
Witness Lists required to be filed with the Court three-business days prior to the hearing pursuant
to Section 51 of the Case Management Order.

9. Swearing In of Remote Witnesses. All Remote Witnesses shall be sworn in over
the telephone, Skype, or other video conferencing solution, as applicable, and such testimony will
have the same effect and be binding upon the Remote Witness in the same manner as if such
Remote Witness was sworn in by the Court deputy in person in open court. To the extent there is
an error or malfunction with Skype or other video conferencing solution, the Remote Witness may
be sworn in and testify via telephone only.

10.  Responsibility for Remote Witnesses. The Party sponsoring the witness shall be

responsible for ensuring that the CourtSolutions dial-in, Skype link, and all exhibits are supplied
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to the Remote Witness prior to the hearing and that the Remote Witness has been registered with
CourtSolutions and Skype, as applicable.

SO ORDERED.

Copies to Default List.
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AGREED TO AND TENDERED BY:

s/ Kim Martin Lewis

Kim Martin Lewis (0043533)

Alexandra S. Horwitz (0096799)

DINSMORE & SHOHL LLP

255 East Fifth Street

Suite 1900

Cincinnati, Ohio 45202

Telephone:  (513) 977-8200

Facsimile: (513) 977-8141

Email: kim.lewis@dinsmore.com
allie.horwitz@dinsmore.com

Co-Counsel to the Debtors and Debtors in
Possession

-and-

ANDY R. VARA
United States Trustee
Region 9

s/ Monica V. Kindt

Nicole L. Greenblatt, P.C. (admitted pro hac vice)

Mark McKane, P.C. (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP

601 Lexington Avenue

New York, New York 10022

Telephone:  (212) 446-4800

Facsimile: (212) 446-4900

Email: nicole.greenblatt(@kirkland.com
mark.mckane@kirkland.com

-and -

Ross M. Kwasteniet, P.C. (admitted pro hac vice)

Joseph M. Graham (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP

300 North LaSalle

Chicago, Illinois 60654

Telephone:  (312) 862-2000

Facsimile: ~ (312) 862-2200

Email: ross.kwasteniet@kirkland.com
joe.graham@kirkland.com

Counsel to the Debtors and Debtors in Possession

Monica V. Kindt, Esq. (#0073085)
Assistant United States Trustee

UNITED STATES DEPARTMENT OF JUSTICE
OFFICE OF THE UNITED STATES TRUSTEE

550 Main Street, Suite 4-812

Cincinnati, Ohio 45202

Voice: (513) 684-6988, x226, Fax: 684-6994
E-mail: monica.kindt@usdoj.gov

-and-
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/sl Tiffany Strelow Cobb

Tiffany Strelow Cobb, Esq. (#0067516)

Brenda K. Bowers (#0046799)

Melissa S. Giberson (#0082413)

VORYS, SATER, SEYMOUR AND PEASE, LLP

52 East Gay Street/ P.O. Box 1008

Columbus, Ohio 43216-1008

Telephone: (614) 464-6400

Facsimile: (614) 464-6350

E-mail: tscobb@vorys.com
bkbowers@vorys.com
msgiverson@vorys.com

Lorenzo Marinuzzi, Esq. (admitted pro hac vice)

Jennifer Marines, Esq. (admitted pro hac vice)

Todd Goren, Esq. (admitted pro hac vice)

Erica Richards, Esq. (admitted pro hac vice)

Benjamin Butterfield, Esq. (admitted pro hac vice)

MORRISON & FOERSTER LLP

250 West 55" Street

New York, NY 10019-9601

Telephone: (212) 468-8000

Facsimile: (212)468-7900

E-mail: Imarinuzzi@mofo.com
jmarines@mofo.com
tgoren@mofo.com
erichards@mofo.com
bbutterfield@mofo.com

Counsel to the UCC
-and-

Is/ Jeffrey C. Toole

leffrey C. Toole, Esq. (#0064688)

Harry W. Greenfield, Esq. (#0003839)

600 Superior Avenue East Fifth Third Building, Suite 1300

Cleveland, OH 44114

Telephone: (800) 693-4013

Facsimile: (412) 456-8135

E-mail: jtoole@bernsteinlaw.com
hgreenfield@bernsteinlaw.com

Kirk B. Burkley, Esq. (admitted pro hac vice)
707 Grant Street, Suite 2200
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Pittsburgh, PA 15219

Telephone: (412) 456-8100
Facsimile: (412) 456-8135

Email: kburkley@bernsteinlaw.com

Counsel to CONSOL Energy Inc.
-and-
DAVIS POLK & WARDWELL LLP

s/ Damian S. Schaible
Damian S. Schaible, Esq.
Adam L. Shpeen, Esq.

450 Lexington Avenue

New York, New York 10017
Telephone: (212) 450-4169
Facsimile: (212) 701-5800

E-mail: damian.schaible@davispolk.com
adam.shpeen@davispolk.com

-and-

FROST BROWN TODD LLC

Douglas L. Lutz, Esq.

A.l. Webb, Esq.

Bryan J. K. Sisto, Esq.

3300 Great American Tower

301 East Fourth Street

Cincinnati, Ohio 45202

Telephone: (513) 651-6800

Facsimile: (513) 651-6981

Email: dlutz@fbtlaw.com
Awebb@fbtlaw.com
bsisto@fbtlaw.com

Counsel to the Ad Hoc Group of Superpriority Lenders
-and-

s/ R. Scott Williams
R. Scott Williams (admitted pro hac vice)
RUMBERGER, KIRK & CALDWELL, P.C.
2001 Park Place North, Suite 1300
Birmingham, Alabama 35203
Telephone: (205) 327-5550
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Facsimile: (205) 326-6786
E-mail: swilliams@rumberger.com

Counsel to the UMWA
-and-

Is/ Nick V. Cavalieri
Nick V. Cavalieri (0013097)
Matthew T. Schaeffer (0066750)
BAILEY CAVALIERI LLC
10 W. Broad Street, Suite 2100
Columbus, OH 43215-3422
(614) 229-3252 / Fax - (614) 221-0479
E-mail: nick.cavalieri@baileycavalieri.com
matthew.schaeffer@baileycavalieri.com

Paul A. Green (admitted pro hac vice)

John R. Mooney (admitted pro hac vice)

Diana M. Bardes (admitted pro hac vice)

MOONEY, GREEN, SAINDON, MURPHY & WELCH, PC

1920 L Street, NW, Suite 400

Washington, DC 20036

Telephone: (202) 783-0010

E-mail: pgreen@mooneygreen.com
jmooney@mooneygreen.com
dbardes@mooneygreen.com

Filiberto Agusti (admitted pro hac vice)

Joshua Taylor (admitted pro hac vice)

STEPTOE & JOHNSON LLP

1330 Connecticut Avenue, NW

Washington, DC 20036

T: (202) 429-6428 / F: (202) 429-3902

E-Mail: fagusti@steptoe.com
Jjrtaylor@steptoe.com

Counsel to the Funds

184



AMERICAN BANKRUPTCY INSTITUTE

Case 16-31602 Doc 2356 Filed 07/07/20 Entered 07/07/20 10:2_5:-;-@3}5@@% Main
Document Page 1 of 4 apimend %
K * A

ILED & JUDGMENT ENTERED!
Steven T. Salata

July 7 2020

Clerk, U.S. Bankruptcy Court
Western District of North Carolina!

1. Crafg Whitley ~—
United States Banlauptcy Judge

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
Inre Chapter 11
KAISER GYPSUM COMPANY, INC., et al,’ Case No. 16-31602 (JCW)
Debtors. (Jointly Administered)

ORDER ESTABLISHING PROCEDURES FOR REMOTE HEARING ON
CONFIRMATION OF JOINT PLAN OF REORGANIZATION
AND RELATED PROCEEDINGS

The Court having determined that good and sufficient cause exist to hold the Confirmation Hea ring
remotely;

IT IS HEREBY AGREED AND ORDERED that:

1. Video Conferencing Solution. The Confirmation Hearing scheduled to commence on July 20,
2020 will take place virtually. The Court will utilize Zoomgov.com for audio and video
purposes. All counsel and witnesses shall conduct a pre-hearing test of Zoomgov.com using
the same equipment that they will be using during the hearing. The pre-hearing test will
occur on July 13, 2020 at 2:00 p.m. prevailing Eastern Time. Parties who wish to participate
in the pre-hearing test shall notify Ursula Hamllton via electronic mail at
Ursula C Hamilton@ncwb.uscourts.gov no later than July 6, 2020.

2. Limit on Video Conferencing. In order to avoid overburdening the video conference
platform, video participation will be limited to (a) testifying witnesses, (b) those Parties that
anticipate guestioning or cross-examining witnesses (c) attorneys who anticipate potentially

! The Debtors are the following entities (the last four digits of their respective taxpayer

identification numbers follow in parentheses): Kaiser Gypsum Company, Inc. (0188) and Hanson Permanente
Cement, Inc. (7313). The Debtors address is 300 E. John Carpenter Freeway, Irving, Texas 75062,

{00338727 v 1 }NAI-1513173152v2
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Case 16-31602 Doc 2356 Filed 07/07/20 Entered 07/07/20 10:25:18 Desc Main

Document Page 2 of 4

needing to address the Court during the hearing, provided, however, each of the following
parties shall desighate one attorney whe will be on the video feed for the duration of the
proceedings: (i) the Debtors; (if) the Official Committee of Asbestos Personal Injury
Claimants; (iii) the Future Claimants’ Representative; (iv) The Official Committee of
Unsecured Creditors; and (v) Truck Insurance Exchange, and all other attorneys who may
wish to participate in the hearing may be linked via video feed but shall keep their video
feed turned off until they have notified the Court that they wish to speak and the Court has
permitted them to do so. Except for the five (5) attorneys who will participate in the entire
hearing through the Zoomgev.com video feed as set forth above (the “Primary Attorneys”),
Parties shall utilize the video feed only during the issues for which they wish to be heard.
Upon the conclusion of such issues, the party shall disconnect their video feed from
Zoomgov.com. Similarly, witnesses shall utilize a video feed only during the matters on
which they are called to testify. Upon completion of their testimony and all cross-
examination, the witness shall disconnect their video feed. In order to limit the number of
participants, if necessary, the Court will take a recess in order to add or subtract individuals
participating via video feed.

Notice of Intent to Participate via Video. All Parties wishing to attend the hearing via
Zoomgov.com shall provide notice to Ursula_C_Hamilton@ncwb.uscourts.gov via electronic
mail no later than July 13, 2020.

Procedure When Disconnected. Should a party participating in the Confirmation Hearing
either through the video or audio feed of Zoomgov.com become disconnected while the
Confirmation Hearing is proceeding, and such party is unable to reconnect through the
video or audio feed, as applicable, then such party shall immediately notify the Court via
electronic mail at each of Timothy Lamb@ncwb.uscourts.gov and

Ursula C Hamilton@®ncwb. uscourt.gov. Unless otherwise ordered by the Court, the
Confirmation Hearing will continue during the period any party is disconnected, with such
party’s co-counsel acting on the applicable party’s behalf during such pericd, provided,
however, the Court reserves the right to pause the Confirmation Hearing while still on the
record, take a recess or order a continuance of the Confirmation Hearing, in its sole
discretion, in the event a party becomes disconnected and is unable to reconnect in a timely
manner or the party that becomes disconnected is a witness, an attorney examining a
witness, or one of the Primary Attorneys.

Submission of Exhibit Lists and Demonstratives. Parties shall exchange exhibit lists no later
than July 1, 2020. The Debtors will combine all proposed exhibits into one master electronic
file that will be utilized by alf Parties (the “Exhibit Binder”). The Court and each witness
who will testify live will be provided a complete copy of the Exhibit Binder. The Exhibit
Binder will also contain all demonstrative exhibits that will be utilized during the
Confirrnation Hearing, and all Parties seeking to utilize demonstrative exhibits shall submit
them to the Debtors for inclusion in the Exhibit Binder no later than July 14, 2020. In the
event a Party determines it requires additional demonstrative exhibits during the
Confirmation Hearing, such Party will work with the Debtors to provide adequate time for
such additional exhibits to be distributed to all Parties prior to use at the Confirmation
Hearing.

{00338727 v 1 }NAI-1513173152v2
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6. Remote Witness Testimony. In accordance with Federal Rule of Civil Procedure 43(a) (made
applicable by Federal Rule of Bankruptcy Procedure 9017), for good cause and in compelling
circumstances a witness may be permitted to testify by contemporaneous transmission
from a location other than the courtroom. Based on the foregoing, any witness called to
testify or subject to cross-examination in relation to the Confirmation Hearing shall be
permitted to testify by contemporaneous transmission from a different location (“Remote
Witness”). If requested by a Party, a Remote Witness shall be sequestered and net have
access to the Zoomgov.com feed prior to his or her testimony; provided however, that a
witness who is also a designated representative of a Party shall not be subject to sequester,

7. Requirements for Allowance of Remote Testimony; Additional Information. As additional
safeguards for the allowance of a Remote Witness, the Party sponsoring said Remote
Witness shall file with the Court, no later than two-business days prior to the scheduled
hearing, a document containing the following information:

a. The name and title of the Remote Witness.
b. The location of the Remote Witness (city, state, country).

c. The place from which the Remote Witness will testify (e.g. home, office -~ no
addresses are required).

d. Whether anyone will be in the room with the Remote Witness during the testimony,
and if so, who (name, title, relationship to the Remote Witness), and for what
purpose. Furthermore, to avoid the potential for coaching witnesses, if anyone
other than the Remote Witness is in the reom while the Remote Witness is
testifying, that person shalf be visible on the video screen at all times while the
Remote Witness is testifying.

e. Whether the Remote Witness will have access to any documents other than the
Exhibit Binder, and if so, what documents.

f.  Whether the Remote Witness will have access to or will utilize any communication
devices other than Zoomgov.com during their testimony.

8. Swearing In of Remote Witnesses. All Remote Witnesses shall be sworn in over
Zoomgov.com and such testimony will have the same effect and be binding upon the
Remote Witness in the same manner as if such Remote Witness was sworn in by the Court
deputy in person in open court.

9. Responsibility for Remote Witnesses. The Party sponsoring the witness shal be responsible
for ensuring that the Zoomgov.com link and all exhibits and deposition transcripts are
supplied to the Remote Witness prior to the hearing. Remote Witnesses shall also use their

best efforts to frame themselves during testimony to allow camera fra ming that shows the
Remote Witnesses' face and upper body.

{00338727 v 1 }NAI-1513173152v2
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10. Submission of Declarations and Designations in Lieu of Cross-Examination. Affirmative
witness testimony will be presented through declaration, which will be filed on the docket
no later than fuly 1, 2020. The Parties may agree that cross-examination of certain
witnesses is unnecessary. For such witnesses, the Parties may submit deposition
designations in lieu of live cross examination. If no agreement can be reached, however,
the witness will be made available for live cross-examination, re-direct and re-cross as a
Remote Witness. Any Party wishing o use deposition designations in lieu of live cross-
exarnination must disclose to the other Parties the designations by July 6. Parties shall
disclose to the parties any counter-designations by July 8. Parties shall exchange objections
to designations and counter-designations by July 10. The Parties shall work together to
resolve or narrow all objections with respect to the designations. Any objections to the
deposition designations or counter-designations shall be submitted to the court by July 14.

11. Objections to Written Exhibits. The Parties shall work together to resolve or narrow all
objections with respect to the proposed exhibits, and the Parties shall exchange written
objections to written exhibits no later than July 8. Parties shall submit any unresolved
objections to the court by July 14. The Parties agree that the documents and other exhibits
included in the Exhibit Binder to which there is no objection may by introduced into
evidence without the necessity of further proof of admissibility or authenticity through a
witness or otherwise. This is without prejudice to motions in limine that have previously
been filed,

12. Objections to Witness Testimony. Objections, other than privilege objections, will be made
at the conclusion of the testimony of a Remote Witness. Objections on the basis of privilege
may be made during the testimony of a Remote Witness, and the Parties will identify an
attorney who will be responsible for making privilege objections.

13. Courtroom Formalities. Although conducted using telephonic and videoconferencing
technologies, the evidentiary hearing constitutes a court proceeding. No person shall record—
from any location or by any means—the audio or video of the hearing. The audio recording
created and maintained by the Court shall constitute the official record of the hearing. Further,
the formalities of a courtroom shall be observed. Counsel and witnesses shall dress
appropriately, exercise civility, and otherwise conduct themselves in a manner consistent with
the dignity of the Court and its proceedings.

14. No Limits on Audio Access. While the Court may place limits on access to the video feed, no
[imit will be placed on the number of participants that may access the hearing via the
Zoomgov.com audio feed, provided, however, that the total users of the Zoomgov.com audio
and video feeds, including Court personnel, may not exceed 350 users.

‘This Order has been signed electronically. United States Bankruptcy Court
The judge's signature and the court's seal
appear at the top of the order.
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

LONDON DIVISION

IN RE

JODIE NICOLE WALTERS CASE NO. 19-60350
DEBTOR

MIKE JORDAN PLAINTIFF
V. ADV. NO. 19-6016
JODIE NICOLE WALTERS DEFENDANT

ORDER

The trial in this matter is set for June 17, 2020. [ECF No. 88.] The trial will be
conducted by video under the current schedule. The Defendant Jodie Nicole Walters objects,
criticizing the ability to evaluate witness testimony and claiming a video trial would impair
constitutional rights. [ECF Nos. 90 and 93.] The Defendant’s arguments are baseless.

The Federal Rules of Civil Procedure specifically contemplate contemporaneous
testimony from a remote location in compelling circumstances. FED. R. C1v. PROC. 43(a)
(incorporated by FED. R. BANKR. P. 9017). The national health crisis caused by the COVID-19
pandemic goes beyond compelling to mandate adjustment to customary procedures. All federal
and state courts have taken steps to minimize health risks to parties-in-interest. National, state
and local travel restrictions and limitations place an extra burden on legal counsel, parties, and
witnesses.

Courts have found that this type of testimony does not violate the Fifth Amendment or

Sixth Amendment to the United States Constitution even before the current pandemic. See, e.g,
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Maryland v. Craig, 497 U.S. 836, 849 (1990) (a preference for face-to-face confrontation at trial
must on occasion give way to public policy and the necessities of the case); Wilkins v.
Timmerman-Cooper, 512 F.3d 768, 776 (6th Cir. 2008) (finding “videoconferencing, when used
in a manner that allows the defendant to confront and hear his accusers in real time” does not
violate the Fifth Amendment). In fact, the right to confront accusers in criminal matters has not
stopped the courts in the Eastern District of Kentucky from using electronic means to carry out
their obligations, constitutional and statutory. See, e.g., Doe v. Transylvania Univ., No. CV
5:20-145-DCR, 2020 WL 1860696, at *9 n.2 (E.D. Ky. Apr. 13, 2020) (noting that the Eastern
District of Kentucky completed a multi-week criminal trial involving witnesses unable to travel
who are testifying via video conferencing from California).

The Defendant’s concerns with the ability to evaluate witness demeanor also has no
support. “Indisputably, demeanor can be assessed by the trier of fact without physical presence,
especially when facilitated by modern technology.” Doe v. Univ. of Cincinnati, 872 F.3d 393,
406 (6th Cir. 2017). This Court has conducted a half-day evidentiary hearing by phone and a
two-day trial by video in the last two months without problems or objections.

A video trial balances the interests of all parties and preserves a party’s right to due
process. The Defendant will, however, get her wish. The anticipated number of witnesses is
casier to handle in person. Travel restrictions are easing and more is known about the risks of,
and defenses to, the virus. Further, the Eastern District of Kentucky judges that routinely sit in
the Southern Division have devised hearing guidelines that allow them to conduct proceedings in

a manner that protects parties-in-interest to the greatest extent possible. A copy is attached.
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These factors justify a trial in the courtroom, with appropriate restrictions. But this
adjustment will require a brief delay before the trial is held to consider all issues and any
individual limitations.

Therefore, it is ORDERED:

1. The trial on this matter is continued to 9:30 a.m. on July 7, 2020, in the U.S.
Bankruptcy Court, U.S. District Courtroom C, 310 S. Main Street, London,
Kentucky.

2. This matter will come before the Court for a telephonic status hearing at 10:00 a.m. on
June 17,2020. Parties shall call in 10 minutes prior to the hearing using the
following numbers: Teleconference number: (888) 363-4749; Access Code

97357094,

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:

Gregory R. Schaaf
Bankruptcy Judge

Dated: Friday, May 29, 2020
(grs)
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UNITED STATES DISTRICT COURT May - 07 2020
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION RobertR. Carr
Clerk, U.S. District Court

In re: Southern Division Criminal Hearings HEARING GUIDELINES

et e e’

ek ks ok

The Court is committed to conducting all proceedings in a manner that protects
participants and duly respects the latest public health guidance, the rights of all case
stakeholders, the need to guard vulnerable populations, and the public’s interest in
reasonable access to criminal hearings. To that end, the Court issues the following general
guidelines applicable to criminal proceedings for Judges Boom and Wier (and Southern
Division Magistrate Judges in their cases) in the Southern Division.' The guidelines apply
until lifted and unless modified by a particular judge. Every judge in the Division may vary
these guidelines by Order, and case participants may seek relief from the guidelines by
motion:

I. The Court has evaluated the available courtroom seating and devised an
arrangement to account for applicable social distancing guidelines. Accordingly,
all parties should consult with and sit as court personnel designate. Proper social
distancing is a requirement for all participants and persons in attendance.

2. Given the spacing required under current public-health guidelines, the

arrangements for case participants leave limited space for public attendance.

! This does not apply to trials. Each judge conducting a trial shall set specific rules for that
trial.
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Accordingly, in-court seating for family and other members of the general public
will be restricted to no more than five persons.

3. For London hearings, the Court has made general arrangements for remote access
to proceedings at an alternative site in the London courthouse. This availability will
accommodate other members of the public up to the limits allowed by social
distancing principles in the designated space. The Court will continue to evaluate
solutions for Pikeville.

4. To minimize hand-to-hand contact and reduce paper handling, all parties shall, as
much as practicable, electronically submit any anticipated documentary
submissions to the Chambers of the involved judge, via e-mail,? at least 24 hours
in advance of any hearing. [If pre-hearing electronic submission is impracticable,
counsel may utilize the ELMO document camera for exhibit display or may tender
the document from a laptop in Court.]

5. The Court will clear and seal the courtroom for any matter that ordinarily would
require a sealed bench conference. The conference will occur with the parties in
place. Once such matters conclude, the Court will reopen the courtroom.

6. The parties shall present from their locations at counsel tables. The Court will not
permit roaming the well, migration around the room, or podium use.

7. The Court has arranged mechanisms to permit confidential client consultation while
maintaining appropriate social distance. Defense counsel should consult with court
personnel pre-hearing regarding specific mechanics and options. The Court will

assure the chance to confer privately as needed.

? Parties may contact Chambers telephonically to request e-mail specifics.

2
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Any party anticipating witness testimony or victim participation must notify
Chambers, via e-mail, at least at least 5 business days in advance of the subject
proceeding. Court personnel will give guidance on witness placement and
participation mechanics. If the anticipated witness is in custody, the party must also
notify Chambers, subject to the same deadline, of the particular detention facility
housing such witness. The Court, for protection of detention facility staff and
inmates, is allowing detainees into the courthouse from only one jail on a given
day.

a. In the event an anticipated witness is housed at a facility different from a
detained Defendant, video presentation of the witness may be necessary to
avoid cross-facility contact. The parties must confer regarding the housing
of a Defendant and any detained witness. The parties should, if consenting
to remote presentation, file a notice in the record substantiating that
agreement.

Each participant and person in attendance shall wear a mask or appropriate cloth

covering the nose and mouth,

. In this challenging period, the Court seeks to make progress in matters on the docket

while treating safety for all involved as a primary value. If, as a specific hearing
approaches, any participant experiences COVID-19 symptoms, counsel shall

promptly alert the Court and the Marshal assigned to the relevant courthouse.

The Court ORDERS the Clerk to docket these guidelines in every criminal case, assigned

to Judge Boom or Judge Wier, with a hearing scheduled in the Southern Division.
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This the 7th day of May, 2020.

|* CLARIA HORN BOOM,

" UNITED STATES DISTRICT COURT JUDGE
EASTERN AND WESTERN DISTRICTS OF
KENTUCKY

Claria H. Boom
United States District Judge

Signed By:
Robert E. Wier 4% p/
United States District Judge
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

LONDON DIVISION

IN RE

JODIE NICOLE WALTERS CASE NO. 19-60350
DEBTOR

MIKE JORDAN PLAINTIFF
¥ ADV.NO. 19-6016
JODIE NICOLE WALTERS DEFENDANT

ORDER

The current health crisis requires the following supplement to the prior orders scheduling
the trial in this matter. [ECF Nos. 4, 33, 58, 68, 76, 88 and 94.]

1. Exhibits: Parties should do their best to anticipate the need for exhibits.

a. Exhibits shall be filed in the record in advance of testimony.
b. Rebuttal exhibits, if any, shall be transmitted to the courtroom deputy by email.

i. The parties should have laptop computers available at trial and present
any exhibit that is not already in the record using the courtroom’s
evidence presentation technology.

ii. An admitted exhibit must be electronically filed in the record immediately
after the close of testimony on the date admitted.
2. Witness Testimony. The parties are encouraged to present testimony from any party
other than the plaintiff and defendant through affidavit testimony. An example is to use
the same negotiating practice for stipulations.

3. General Guidelines.
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a. Follow the instructions of court personnel regarding entering and seating in the courtroom.
b. Wear a mask at all times unless otherwise instructed,
¢. Follow the gencral recommendations of the federal and state guidelines and speak up if you

suggest a course of conduct that will increase the health and safely of any person.

The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:
Gregory R. Schaaf

Bankruptcy Judge
Dated: Tuesday, June 30, 2020

(grs)
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