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The ABCs of Documentary Evidence
Absent a stipulation nontestimonial evidence can only be 
admitted if:

- Relevant
- Authentic
- Not subject to a rule of exclusion 

Topics:
- The ABCs of Documentary Evidence
- The ”Do’s” and “Don’ts” of Effective Witness Examination
- Tales from the Trenches: Presenting Evidence in a Pandemic
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The ABCs of Documentary Evidence
- Writings are hearsay and generally not admissible
- No exception for expert reports
- Business records exception (Rule 803(6))

The ABCs of Documentary Evidence
Relevance

- Rule 401
- Also consider Rule 403

Authentication
- Rule 901
- Witness does not have to be author
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The ABCs of Documentary Evidence 
Judicial notice (Rule 201)

- Is of common and general knowledge
- Well established
- Generally known within jurisdiction

* SeeRobinson v. Liberty Mut. Ins. Co.. (11th Cir. 2020)

The ABCs of Documentary Evidence

Business records exception (Rule 803(6))
*  Record
*  Event
*  Made by person with knowledge
*  Made at or near time of event
*  Regularly conducted business activity
*  Regular practice to make record



AMERICAN BANKRUPTCY INSTITUTE

111

The “Do’s” and “Don’ts” of Effective Witness Examination

Direct exam
- General rule
- Declarations and proffers
- Hearsay
- Re-direct
- Tip: avoid technical jargon and legalese!

The ABCs of Documentary Evidence 
Practice pointers

* Be familiar with BLR!
* Organize exhibits
* Think about balance of testimonial/nontestimonial
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The “Do’s” and “Don’ts” of Effective Witness Examination

Cross exam
- Scope (Rule 611)
- Ten rules of cross-examination
- Areas of impeachment

The “Do’s” and “Don’ts” of Effective Witness Examination

Hearsay
* Permissible uses
* Admissions of party opponents
* Rule 802
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The “Do’s” and “Don’ts” of Effective Witness Examination

Objections
- When to object
- How to object
- Appellate preservation

Cross Exam: Top 10 Rules

1. Be brief and succinct
2. Use leading questions
3. Know answer
4. Listen to the answer
5. Do not quarrel

6. No explanations
7. Don’t repeat direct
8. Stick to safe areas
9. Mountain from a molehill
10. Don’t be a jerk
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Tales from the Trenches: Presenting Evidence in a Pandemic

- Kentucky response 
- Bankr. E.D. Ky. response
- Phone and video capabilities

Tales from the Trenches: Things to Avoid
* Disparaging remarks
* “With all due respect”
* “To tell you the truth” or “in all candor”
*  Sidebar with client or co-counsel
* “my client’s position is…”
* “we would argue…”
* Acronyms
* Pronouns
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The End

Tales from the Trenches: Presenting Evidence in a Pandemic

Specific case examples from Bankr. E.D. Ky.

In re GenGanna Global USA, Inc., Case No. 20-50133
* Hearing on final DIP order
* Hearing to approve sale of assets

Jordan v. Walters (In re Walters), AP No. 19-6016
* Nondischargeability complaint
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How to Have Your Evidence Admitted 
By Judge Michael G. Williamson1 

 
I. The “ABC’s” of Documentary Evidence. 

A. Basic Requirements. 

1. As with all evidence, absent a stipulation, documents can only be 
admitted if a witness with personal knowledge establishes the predicate that the 
documents are relevant, authentic, and not subject to a rule of exclusion. 

a) Relevance. The evidence must be relevant. That is, under Rule 401 
the evidence must have any tendency to make any fact that is of consequence more 
or less probable. 

b) Personal Knowledge.  

(1) The witness must have personal knowledge about the matters 
about which the witness is testifying. Under Rule 602 a witness may not testify to 
a matter unless evidence is introduced sufficient to support a finding that the 
witness has personal knowledge of the matter (with the exception of experts who 
may rely on inadmissible evidence in forming opinions).  

(2) In the case of documentary evidence, there must be evidence 
sufficient to support a finding that the exhibit in question is what its proponent 
claims.2 Typically, this evidence is in the form of testimony of a witness with 
personal knowledge that the exhibit is what it is claimed to be.3 

c) Not Subject to Rule of Exclusion. Finally, the evidence must not be 
subject to a rule of exclusion. If the evidence is subject to a rule of exclusion, e.g., 
the hearsay rule, it must fall within an exception to the rule of exclusion, e.g., the 
business records exception. 

B. Best Evidence Rule.  

1. While Rule 1002 provides that an original writing is required, this rule is 
followed by Rule 1003 which states that a duplicate is admissible to the same 
extent as an original unless a question is raised as to the authenticity of the original 

                     
1 This outline is derived from Practical Evidence Manual, by Judge Michael G. Williamson (available 
at http://www.flmb.uscourts.gov/judges/tampa/williamson/practical_evidence.pdf?id=1).   
2 FED. R. EVID. 901(a). 
3 FED. R. EVID. 901(b)(1). 
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or circumstances exist under which it would be unfair to admit the duplicate in lieu 
of the original. 

C. Authentication of Documents. 

1. The authentication burden is a “light one.”4 The proponent only needs to 
establish a prima facie case that the document is what the proponent claims it is.5 
The proponent can meet this burden with circumstantial evidence of the 
authenticity of the underlying documents through the testimony of a witness 
knowledgeable about them.6 Once that prima facie showing of authenticity is made, 
the question of authenticity is left to the factfinder.7 

2. If a document is being introduced through a witness’s testimony, it may be 
authenticated by testimony of a witness with personal knowledge that it is what it 
purports to be. Rule 901(b)(1).  

3. Sample Predicate Questions. 

Q: Ms. Smith, I show you what I’ve marked as Movant’s Exhibit 1. Can 
you identify this document? 

A: Yes I can. 

Q: What is it? 

A: It is the contract between my company and Acme Corporation. 

Q: How do you know that? 

A: I signed it. (OK) 

I negotiated it. (OK) 

I found it in the files. (NOT OK) 

D. Writings are Hearsay. 

                     
4 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir. 
2015)(citing United States v. Lebowitz, 676 F.3d 1000, 1009 (11th Cir.2012) (refusing to disturb an 
authentication decision unless there is “no competent evidence in the record to support it”). 
5 United States v. Caldwell, 776 F.2d 989, 1001–02 (11th Cir.1985) (holding that Rule 901 required 
only enough evidence that a jury “could have reasonably concluded” that a document was authentic). 
6 See FED. R. EVID. 901(b)(1); Caldwell, 776 F.2d at 1002–03. 
7 See Caldwell, 776 F.2d at 1002. 
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a)  Writings are hearsay and are not admissible under Rule 802 unless 
they fall within one of the categories set forth in “statements which are not hearsay” 
as defined in Rule 801(d) or within one of the exceptions to hearsay. 

2. Self-Serving Letters.  

Often a party will offer into evidence a letter or other document written by a 
witness appearing at the trial. There is a misconception that the fact that the 
witness is available to be cross examined somehow makes the writing admissible.  

a) There is no exception to the hearsay rule for documents simply because 
they were prepared by a witness who is available to be cross examined.  

b) Rule 801(d)(1) specifically deals with prior written statements by a 
witness who testifies at trial. This Rule provides that a statement is not hearsay if 
the declarant testifies at trial and the statement is inconsistent with the declarant’s 
testimony. Such statements are commonly used for impeachment. This rule 
provides no basis for receiving into evidence prior consistent statements except in 
limited instances such as to rebut a charge of recent fabrication.8 

3. Appraisals and Other Expert Reports.  

a) There is a misconception that because a witness is qualified to give the 
opinion set forth in the expert report, that the expert’s written report is admissible.  

(1) The facts or data contained in the expert’s written report need not 
be admissible in evidence in order for the expert’s opinion testimony to be 
admissible.9 Consequently, the expert’s written report will contain inadmissible 
evidence.  

(2) Written reports prepared by experts fall within the definition of 
hearsay as written statements offered in evidence to prove the truth of the matter 
asserted. There is no exception to the hearsay rule for expert reports.  

b) Any testimony beyond the areas covered in the expert’s written report 
should be objected to. The written report must contain a complete statement of all 
opinions the witness will express, the basis for the reasons for the opinions, and the 
data or other information considered by the witness in forming them.10  

c) Even though the expert written report should not be admitted into 
evidence, it is nevertheless useful to have the report marked as an exhibit and 
received as a demonstrative aid to assist in following the expert’s testimony. In this 

                     
8 FED. R. EVID. 801(d) (1) (B). 
9 FED. R. EVID. 703. 
10 FED. R. CIV. P. 26(a)(2)(B). 



AMERICAN BANKRUPTCY INSTITUTE

119

Page 4—How to Have Your Evidence Admitted 
June 2020 

fashion, the inadmissible evidence contained in the report does not come into 
evidence.  

E. Business Records Exception. 

1. Applicable Rule. 

Rule 803(6). Exceptions to the Rule Against Hearsay—Regardless of 
Whether the Declarant is Available as a Witness 
(6) Records of a Regularly Conducted Activity. A record of an act, event, 
condition, opinion, or diagnosis if:  
 
(A) the record was made at or near the time by--or from information transmitted 
by--someone with knowledge;  
 
(B) the record was kept in the course of a regularly conducted activity of a 
business, organization, occupation, or calling, whether or not for profit;  
 
(C) making the record was a regular practice of that activity;  
 
(D) all these conditions are shown by the testimony of the custodian or another 
qualified witness, or by a certification that complies with Rule 902(11) or (12) or 
with a statute permitting certification; and  
 
(E) the opponent does not show that the source of information nor the method or 
circumstances of preparation indicate a lack of trustworthiness.11  

 
2. Historical Basis for Exception. 

a) The modern “business record” exception was derived from the common 
law “shop book rule.”12 There were many small merchants who kept their own books 
but, because parties were disqualified as witnesses, such merchants did not have 
any available evidence to prove sales. Thus, a rule was created to permit a party’s 
books to be used as evidence of goods sold and services rendered. These are 
considered trustworthy because they are routine reflections of the day-to-day 
operations of the business.  

b) Accident reports and appraisals must be distinguished.  While they 
may be routinely generated by the businesses, they do not have the same character 
of trustworthiness as “shop books.” 13  

                     
11 FED. R. EVID. 803(6) (amended 2014) (shifting the burden  to the opponent to show a lack of 
trustworthiness).   
12 State v. Miller, 144 P.3d 1052, 1058-60 (Or. App. 2006). 
13 Palmer v. Hoffman, 318 U.S. 109, 113-14, 63 S.Ct. 477 (1943). 
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c) Thus the “business record exception” is a misnomer. The 
trustworthiness of this type of documentary evidence does not come from the fact 
that it is associated with a business. It comes from the fact that the process by 
which it was created was part of a regularly conducted activity of the business.14 
That is why the title to the exception is “Records of a Regularly Conducted Activity.” 

3. Establishing Business Records Exception Applies. 

a) The proponent must show 1) that the underlying documents are 
authentic, and 2) the requirements of Rule 803(6) have been met.15  

b) The proponent only needs to establish a prima facie case that the 
document is what the proponent claims it is.16 Once that prima facie showing of 
authenticity is made, the ultimate question of the authenticity of the documents is 
left to the factfinder.17 

4. Qualified Witness.  

a) Rule 803(6) requires that the elements necessary to establish the 
document is a record of a regularly conducted activity be established by “the 
testimony of the custodian or other qualified witness.” A receiver or bankruptcy 
trustee qualify as the “records custodians” for purposes of Rule 803(6).18 

b) What constitutes a “qualified witness” other than a custodian is not 
defined by Rule 803(6). Generally, this requirement is met by establishing that the 
witness is familiar with the practices of the business in question at the time.19 But 
the testifying witness does not need firsthand knowledge of the contents of the 
records, of their authors, or even of their preparation.20 

                     
14 FED. R. EVID. 801(d) (1) (B); see also 28 U.S.C. § 1732. 
15 United States v. Dreer, 740 F.2d 18, 19-20 (11th Cir. 1984). 
16 United States v. Caldwell, 776 F.2d 989, 1001–02 (11th Cir.1985) (holding that Rule 901 required 
only enough evidence that a jury “could have reasonably concluded” that a document was authentic). 
17 See Caldwell, 776 F.2d at 1002. 
18 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir. 
2015)(citing Warfield v. Byron, 436 F.3d 551, 559 (5th Cir. 2006) (holding that the federally 
appointed receiver for a Ponzi scheme qualified as the scheme's “record custodian”). 
19 Information in a business record, supplied by a prior business, can be authenticated by the present 
business holder of the record if the witness testifies to the present business holder’s mechanisms (i.e. 
as part of the regular practice of business activity) for checking the accuracy of the prior business’s 
information. See Holt v. Calchas, LLC, 155 So. 3d 499 (Fla. Dist. Ct. App. 2015) (explaining that a 
bank can use a prior bank’s numbers in a business record when the current bank has “procedures in 
place to check the accuracy of the information that it received from the previous note holder”). 
20 See United States v. Bueno–Sierra, 99 F.3d 375, 378–79 (11th Cir. 1996); United States v. Parker, 
749 F.2d 628, 633 (11th Cir. 1984); United States v. Atchley, 699 F.2d 1055, 1058–59 (11th Cir. 1983). 
See also United States v. Box, 50 F.3d 345, 356 (5th Cir. 1995) (“A qualified witness is one who can 
explain the system of record keeping and vouch that the requirements of Rule 803(6) are met....[T]he 
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c) The witness need not be the person who actually prepared the records 
so long as other circumstantial evidence and testimony suggests their 
trustworthiness.21 In International Management Associates, the Eleventh Circuit 
held that the bankruptcy court could have reasonably concluded that the underlying 
documents were a true and authentic record of the debtor’s business where the 
trustee testified that all of the underlying documents were found at the debtor's 
offices and that the information in those documents substantially matched the 
records kept by the financial institutions and clients with which the debtor had 
transacted. “That is all Rule 901 required.”22 

d) A successor custodian, such as a receiver or trustee, can establish that 
the proffered document are business records with testimony as to: 

(1) An investigation into the reliability of the documents. 

(2) Interviews with former employees that established that the debtor’s 
office routinely created the documents based on its interactions with financial 
institutions and other parties. 

(3) A reconciliation of the debtor’s documents with corresponding files 
held by third party financial institutions and third parties. 

e) Testimony establishing the foundation for the business records 
exception may be based on hearsay.23  

5. Elements.  

a) The exhibit being offered is a business record; 

b) It is a record of an event; 

c) The record was made by, or from information transmitted by, a 
person with knowledge of the transaction recorded;  

d) The record was made at or near the time of the acts or event 
recorded;  

e) The record is kept in the course of a regularly conducted business 
activity; and  

                     
witness need not have personal knowledge of the record keeping practice or the circumstances under 
which the objected to records were kept.”). 
21 United States v. Parker, 749 F.2d 628, 633 (11th Cir. 1984). 
22 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir. 
2015). 
23 Id. (citing United States v. Byrom, 910 F.2d 725, 734–35 (11th Cir. 1990). 
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f) It was the regular practice of that business activity to make the 
record.24 

6. Example. 

Here’s an example in the context of establishing that a check register in a 
preference action is within this exception: 

a) Record: check register. 

b) Event: payment of invoice.  

c) Made by: accounts payable clerk. 

d) Made at or near time: when check is written. 

e) Regularly conducted business activity: payment of invoices. 

f) Regular practice of business to keep records of payments of 
invoices: you betcha’! 

7. Sample Qualifying Questions. 

Q: Ms. Smith, what was your position with company at time of 
bankruptcy filing? 

A: Central office manager. 

Q: How long were you so employed? 

A: One year. 

Q: What were your responsibilities? 

A: I oversaw different departments in Acme’s headquarters. 

Q: Did this include bookkeeping? 

A: Yes, it did. 

Q: As former manager, what, if any, familiarity do you have with 
record keeping procedures employed by Acme during year prior 
to bankruptcy? 

                     
24 See generally In re Vargas, 396 B.R. 511, 518 (Bankr. C.D. Cal. 2008) (applying the basic elements 
to records maintained electronically and further detailing an “11-step foundation” for authenticating 
computer records). 
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A: It was one of my areas of responsibility so I was very familiar 
with bookkeeping procedures and would do reviews and spot 
checks on a routine basis. 

Q: Does this include the method used by the company for preparing 
check registers? 

A: Yes. 

Witness qualified? Sure. The witness was not the custodian or person who created 
the record, but the witness was certainly familiar with the process. 

Now that we have a qualified witness, let’s go through the elements: 

Q: Let me show you what I’ve marked as Trustee’s Ex. 1. What is 
it? 

A: These are the check registers for Acme for the year before filing 
of the bankruptcy. 

Q: What information do they reflect? 

A: They list the check number, date of the check, invoice number, 
invoice date, payee, and the amount. 

Q: When are they prepared? 

A: On the day that the checks are mailed. 

Q: Who prepares the check registry? 

A: The accounts payable clerk. 

Q: Does he or she actually mail the check? 

A: No, it’s done by a bookkeeper in one of the remote offices. They 
are the ones who actually prepared and mailed checks. 

Q: What are these checks in payment of? 

A: They are everyday A/P’s owing to vendors. 

Q: Was payment of A/P’s in this manner a regularly conducted 
business activity of Acme? 

A: Sure, if we wanted to stay in business. 



124

2020 SOUTHEAST VIRTUAL BANKRUPTCY WORKSHOP

Page 9—How to Have Your Evidence Admitted 
June 2020 

Q: Was it the regular practice of Acme to make these records in this 
fashion? 

A: Absolutely. 

8. Pre-Trial Declaration as Alternative to Witness. 

a)  Rule 803(6) provides, as an alternative to introducing the evidence at 
trial through a “qualified witness,” the filing and serving of a certification that 
complies with Rule 902(11). 

b) Applicable Rule. 

Rule 902. Evidence that is Self-Authenticating 

The following items of evidence are self-authenticating; they require no extrinsic 
evidence of authenticity in order to be admitted: 

(11) Certified Domestic Records of a Regularly Conducted Activity. The original or 
a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as 
shown by a certification of the custodian or another qualified person that complies 
with a federal statute or a rule prescribed by the Supreme Court. Before the trial 
or hearing, the proponent must give an adverse party reasonable written notice of 
the intent to offer the record--and must make the record and certification 
available for inspection--so that the party has a fair opportunity to challenge 
them. 

 
c) Certain electronic files and copies of electronic data may also be self-

authenticated, when certified by a qualified person, under Rule 902(13) and 
902(14). 

F. Summaries to Prove Content. 

1. Under Rule 1006 a proponent may use a summary, chart, or calculation 
to prove the content of voluminous writings, recordings, or photographs that cannot 
be conveniently examined in court. 

2. The only textual limit placed on the use of summaries by Rule 1006 is 
that “[t]he proponent most make the originals or duplicates available for 
examination or copying, or both, by other parties at a reasonable time and place.”25  

                     
25 Curtis v. Perkins (In re International Management Assoc., LLC), 781 F.3d 1262, 1268 (11th Cir. 
2015)(citing United States v. Johnson, 594 F.2d 1253, 1257 (9th Cir. 1979). 
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3. Rule 1007 does not require the proponent to introduce the underlying 
documents into evidence.  However, establishing the admissibility of the underlying 
records is a condition precedent to introduction of the summary into evidence under 
Rule 1007.26 

II. Judicial Notice. 

A. Defined. 

“A court’s acceptance, for purposes of convenience and without requiring a 
party’s proof, of a well-known and indisputable fact; the court’s power to 
accept such a fact <the trial court took judicial notice of the fact that water 
freezes at 32 degrees Fahrenheit>.”27 

B. Applicable Rule 

Rule 201. Judicial Notice of Adjudicative Facts 

(a) Scope. This rule governs judicial notice of an adjudicative fact only, not a 
legislative fact. 
 
(b) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice 
a fact that is not subject to reasonable dispute because it: 
 

(1) is generally known within the trial court’s territorial jurisdiction; or  
 

(2) can be accurately and readily determined from sources whose accuracy 
cannot reasonably be questioned.  
 
(c) Taking Notice. The court: 
 

(1) may take judicial notice on its own; or  
 

(2) must take judicial notice if a party requests it and the court is supplied with 
the necessary information.  
 
(d) Timing. The court may take judicial notice at any stage of the proceeding. 
 
(e) Opportunity to Be Heard. On timely request, a party is entitled to be heard on 
the propriety of taking judicial notice and the nature of the fact to be noticed. If 
the court takes judicial notice before notifying a party, the party, on request, is 
still entitled to be heard. 
                     
26 Id. 
27 BLACK’S LAW DICTIONARY 863-64 (8th ed. 2004) (also termed “judicial cognizance” or “judicial 
knowledge”). 
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(f) Instructing the Jury. In a civil case, the court must instruct the jury to accept 
the noticed fact as conclusive. In a criminal case, the court must instruct the jury 
that it may or may not accept the noticed fact as conclusive. 

C. Adjudicative Facts. 

1. Rule 201(a) governs judicial notice of an adjudicative fact only, not a 
legislative fact. 

2. Adjudicative Facts. Adjudicative facts are ones that are not subject to 
reasonable dispute because they are either: 

a) Generally known with the territorial jurisdiction of the trial court, or 

b) Capable of accurate and ready determination by resort to sources 
whose accuracy cannot reasonably be questioned.28 

3. Legislative Facts. “Legislative facts are established truths, facts or 
pronouncements that do not change from case to case but apply universally.”29  

D. Procedure. 

1. Judicial notice may be taken at any stage of a proceeding30 including 
appeal.31 

2. However, a party is entitled to be heard with respect to the propriety of 
taking judicial notice and the nature of the fact to be noticed. In the absence of prior 
notification, the request may be made after judicial notice has been taken.32  Thus, 
for example, if a bankruptcy court implicitly took judicial notice, sua sponte, in 
considering the debtor’s schedules in arriving at a ruling, on appeal, the matter may 
be remanded to allow the disadvantaged party to be afforded notice and opportunity 
to respond.33  

                     
28 “When a court…finds facts concerning the immediate parties—who did what, where, when, how, 
and with what motive or intent—the court…is performing an adjudicative function, and the facts so 
determined are conveniently called adjudicative facts.”  Kenneth Culp Davis, Judicial Notice, 55 
Columbia L. Rev. 945, 952 (1955). 
29 W. Ala. Women’s Ctr. v. Williamson, 900 F.3d 1310, 1316 (11th Cir. 2018). 
30 FED. R. EVID. 201(f). 
31 Nantucket Inv. II v. Cal. Fed. Bank (In re Indian Palms Assocs.), 61 F.3d 197, 204 (3d Cir. 1995). 
32 FED. R. EVID. 201(e). 
33 Annis v. First State Bank of Joplin, 96 B.R. 917, 920 (W.D. Mo. 1988). 
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3. Where judicial notice is taken without prior notice, the burden is on the 
disadvantaged party to make a request for a hearing to challenge the propriety of 
taking judicial notice.34  

4. Judicial notice is limited to adjudicative facts.  

E. Judicial Notice Categories. 

1. Varco v. Lee35 Category of Facts.36 

a) In Varco v. Lee, the California Supreme Court took judicial notice for 
the first time in the case that Mission Street in San Francisco between Twentieth 
and Twenty-Second Streets was a business district. 

b) As explained by the court, this judicial notice of this fact was properly 
subject to judicial notice because: 

(1) The fact was one of “common and general knowledge”; 

(2) The fact was “well established and authoritatively settled, … 
practically indisputable”; and 

(3) “This common, general, and certain knowledge exists in the 
particular jurisdiction.”37 

2. Almanac Type Facts.38 

a) Almanac type facts are facts that are typically found in almanacs such 
as calendar, astronomical, and historical facts. 

b) A good example of the use of almanac type facts was the cross 
examination of the key prosecution witness by then defense attorney Abraham 
Lincoln in the case of People v. Armstrong. Through the use of an almanac, young 
Lincoln was able to show that at the time that the critical prosecution eyewitness 
saw the shooting “by the light of the moon,” the moon had already set.  

3. Definitions  

a) In Robinson v. Liberty Mut. Ins. Co.,39 the Eleventh Circuit held the 
district court properly consulted dictionaries for common definitions.  The 
                     
34 Calder v. Job (In re Calder), 907 F.2d 953, 955 n.2 (10th Cir. 1990). 
35 Varco v. Lee, 181 P. 223, 225-26 (Cal. 1919). 
36 OLIPHANT, Younger, supra note 24, at 5-7. 
37 Varco, 181 P. at 226 (emphasis added). 
38 Younger, at 5-6. 
39 958 F.3d 1137 (11th Cir. 2020). 
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homeowners filed a claim for damage to their home caused by an infestation of 
brown recluse spiders. The insurance company denied coverage since the policy did 
not cover insects; in response, the homeowners argued the spiders were technically 
arachnids and therefore not excluded from coverage.  The panel found that, while 
the spiders were technically classified as arachnids, an ordinary person would adopt 
dictionary definitions which included spiders as both “insects” and “vermin” 
excluded from the insurance policy.   

4. Scientific Basis of Technical Concepts.40 

a) When scientific concepts or devices first form the basis for testimony in 
a courtroom, their scientific basis must be shown by expert testimony. 

b) At some point, there may be general agreement that there is a valid 
scientific basis in the laws of nature supporting the concept or device. 

c) Examples: radar,41 breathalyzer,42 and blood grouping.43 

5. Courts Records.  

a) Generally. Requests for judicial notice of court records typically fall 
into one of three categories: 

(1) Establishing the genuineness of the documents without going 
through the steps normally needed to authenticate documents. This is the 
equivalent of a certificate regarding custody by a judge of a court of record of the 
district in which the record is kept.44 The fact the document is genuine does not 
mean that the court can automatically accept as true the facts contained in such 
documents. Statements in the documents must be otherwise admissible under the 
Federal Rules of Evidence, for example, as an evidential admission offered against a 
party.45 

(2) Taking as true the recording of the judicial acts contained in the 
record. Commentators suggest that the better practice is to admit the record under 
the official records exception to the hearsay rule so that evidence of any inaccuracy 
in the record may be established.46 

                     
40 Younger, at 6-7. 
41 State v. Graham, 322 S.W.2d 188, 195-97 (Mo. 1959). 
42 McKay v. State, 235 S.W.2d 173, 175 (Tex. 1950). 
43 State v. Damm, 266 N.W. 667, 668-69 (S.D. 1936). 
44 In re Bestway Prods., Inc., 151 B.R. 530, 540 (Bankr. E.D. Cal. 1993). 
45 Id.; FED. R. EVID. 801(d)(2). 
46 In re Bestway Products, Inc., 151 B.R. at 540 n.33 (citing 21 WRIGHT & K. GRAHAM, FEDERAL 
PRACTICE AND PROCEDURE: EVIDENCE § 5106 (1992 Supp.)). 
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(3) The third, “and widely criticized,” use of judicial notice of court 
records is to take as conclusively established the facts that are set forth in the 
records.47  A previously filed court document will generally not be competent 
evidence of the truth of the matters asserted therein solely because the court has 
taken judicial notice of its existence.48  

(4) There is a crucial distinction between taking judicial notice of the 
fact that a document was filed in the case, or in a related case, on a given date, i.e., 
the existence thereof, and the taking of judicial notice of the truth of the contents of 
the document.49  Accordingly, while a bankruptcy court may take judicial notice of 
its own records, it may not “infer the truth of facts contained in documents, 
unfettered by rules of evidence or logic, simply because such documents were filed 
with the court.”50   

b) Examples: 

(1) Plan Votes. To establish whether the plan has received the votes 
needed to confirm the court may take judicial notice of the proofs of claim and the 
presence in the schedules of amounts due to other claimants who have not filed 
proofs of claim.51  

(2) Omissions from Schedules. The court may take judicial notice of the 
debtor’s statement of affairs and schedules as not listing certain assets alleged not 
to be disclosed in an action under Bankruptcy Code § 727(a)(4).52   

(3) Absence of Pending Adversary. The court may take judicial notice of 
the failure of a Chapter 7 trustee to have filed an action to set aside a fraudulent 
conveyance.53  

(4) Docket Sheets. The court may take judicial notice of the docket 
sheets in an adversary proceeding and the debtor’s main case.54   

                     
47 In re Bestway Products, Inc., 151 B.R. at 540 n.33. 
48 Nantucket Inv. II v. Cal. Fed. Bank (In re Indian Palms Assocs.), 61 F.3d 197, 204 (3d Cir. 1995).  
49 In re Earl, 140 B.R. 728, 731 n.2 (Bankr. N.D. Ind. 1992). 
50 Staten Island Sav. Bank v. Scarpinito (In re Scarpinito), 196 B.R. 257, 267 (Bankr. E.D.N.Y. 1996) 
(citing BARRY RUSSELL, BANKRUPTCY EVIDENCE MANUAL § 201.5 (1995)). 
51 In re Am. Solar King Corp., 90 B.R. 808, 829 n.41 (Bankr. W.D. Tex. 1988) (citing BARRY RUSSELL, 
BANKRUPTCY EVIDENCE MANUAL, § 201. 5 (2007) (“Whether the information contained in the 
schedules is true is immaterial to this inquiry.”). 
52 Calder v. Job (In re Calder), 907 F.2d 953, 955 n.2 (10th Cir. 1990) (“In this case, the bankruptcy 
court, consistent with Rule 201(b)(2), simply took judicial notice of the contents of . . . [the debtor’s] 
Statement of Affairs and Schedule B-1 and not the truthfulness of the assertions therein.”). 
53 Pruit v. Gramatan Inv. Corp. (In re Pruitt), 72 B.R. 436, 440 (Bankr. E.D.N.Y. 1987). 
54Muzquiz v. Weissfisch, 122 B.R. 56, 58 (Bankr. S.D. Tex. 1990). 
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(5) Debtor’s Insolvency. Several opinions have held that a court may 
take judicial notice of the debtor’s schedules in order to determine if the debtor was 
insolvent on the date of an alleged preferential transfer.55 The better view, however, 
is that the contents of the schedules when used against a third party are hearsay 
and inadmissible to prove the truth of the matters asserted therein. In addition, the 
schedules may not be used for that purpose since the schedules are reflective of the 
debtor’s financial condition on the date of the petition and not on the date of the 
transfers.56 

                     
55 See, e.g., In re Trans Air, Inc., 103 B.R. 322, 325 (Bankr. S.D. Fla. 1988); In re Claxton, 32 B.R. 
219, 222 (Bankr. E.D. Va. 1983); In re Blue Point Carpet, Inc., 102 B.R. 311, 320 (Bankr. E.D.N.Y. 
1989). 
56 In re Strickland, 230 B.R. 276, 282 (Bankr. E.D. Va. 1999) (citing BARRY RUSSELL, BANKRUPTCY 
EVIDENCE MANUAL § 201.8 (1988)). 
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

LONDON DIVISION

IN RE

AMERICORE HOLDINGS, LLC1

DEBTORS 
CASE NO. 19-61608 

JOINTLY ADMINISTERED

ORDER

The matters listed on Attachment 1 are scheduled for hearings on July 29, 2020.  [ECF 

No. 691.]  Compelling circumstances caused by the COVID-19 public health crisis require a 

telephonic and video hearing for these matters. See FED. R. CIV. PROC. 43(a) (made applicable 

by FED. R. BANKR. PROC. 9017).  Consistent with government recommendations and common 

sense, this Court has taken precautions to minimize the possibility of exposure to the virus and 

slow the spread of the disease to the extent practical.  All current reports indicate the number of 

cases related to COVID-19 continues to rise across the country.  Imposing limits on in-person 

hearings and accepting testimony through telephonic or other virtual means are obvious steps 

that all federal and state courts are implementing.

It is therefore ORDERED that the hearings on for these matters on July 29, 2020, shall be 

held by telephone and videoconference.  The following procedures shall apply generally, and 

other requirements may apply as circumstances require.  This Order supplements any scheduling 

order already entered for any of the matters on for a hearing.  [See ECF Nos. 549, 554, 691.]   

1. Witnesses and the parties that present or cross examine witnesses related to the

hearings on ECF Nos. 647 and 744 shall appear by video.  Video slots are limited to

1 The Debtors in these Chapter 11 cases are (with the last four digits of their federal tax identification numbers in  parentheses): Americore 
Holdings, LLC (0115); Americore Health, LLC (6554); Americore Health Enterprises, LLC (3887); Ellwood Medical Center, LLC (1900); 
Ellwood Medical Center Real Estate, LLC (8799); Ellwood Medical Center Operations, LLC (5283); Pineville Medical Center, LLC (9435); 
Izard County Medical Center, LLC (3388); Success Healthcare 2, LLC (8861); St. Alexius Properties, LLC (4610); and St. Alexius Hospital
Corporation #1 (2766).
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fewer than 20 participants at one time, so each person that intends to present or 

examine a witness must file a notice that references the matter(s) on Attachment 1 

and indicates the number of video slots requested on or before July 22, 2020. Each 

video participant must attend pre-hearing training conducted by Court staff on July

27, 2020, at 11:00 a.m. (EPS training is not required for video presentation of 

evidence).

2. Exhibits.  

a. An exhibit list and copies of all exhibits shall be placed in evidence in 

accordance with the Court’s Administrative Procedures Manual on or before 

July 24, 2020.

b. The exhibits shall be marked with exhibit numbers and the pages of each shall 

be numbered.  

c. Written objections to the authenticity and/or admissibility of each exhibit are 

due by 1:00 p.m. on July 27, 2020.  If no objections are timely filed, the 

exhibit is deemed authentic and is admissible as evidence on request of the 

party at the hearing.  

d. Any party may file or supplement an exhibit list and exhibits for facts and 

issues that arise after the original submission date on or before 1:00 p.m. on 

July 28, 2020.

e. Otherwise, in the absence of good cause, no exhibit may be offered in 

evidence except upon compliance with the conditions contained in this order.
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f. The party presenting or cross-examining a witness must provide copies of all 

exhibits in advance of testimony in a format that allows quick access by the 

witness.

3. Rebuttal Exhibits.

a. Parties shall do their best to anticipate the need for rebuttal evidence and file 

exhibits in advance of the hearing.  

b. Otherwise, rebuttal exhibits shall be transmitted to the Courtroom Deputy by 

email and then sent to the witness via email if questioning is allowed.  The 

party presenting the exhibit must file it in the record immediately after the 

close of testimony on the date admitted.

4. Witness Testimony.

a. All parties who wish to present witnesses shall file a statement generally 

describing the matter at issue and the anticipated testimony on or before July 

24, 2020, and any additional witness information related to facts and issues 

that arise after the original submission date on or before 1:00 p.m. on July 

28, 2020.

b. The offer of a witness is the representation of the lawyer presenting the 

testimony that the witness is who he or she claims.  Any reasonably 

discoverable objections to identity must be raised before testimony or the 

objection is deemed waived.

c. Each witness shall present video testimony in a room separate from any other 

person.  A party may not refer to any notes or other information without court 

approval.
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d. A witness must have access to email for the purpose of receiving any exhibits

not already provided.

�� The Courtroom Deputy shall provide instructions for access to all attorneys that will 

appear by video and these parties are responsible for conveying the information to 

their witnesses.

�� All other parties shall call-in for the teleconference regarding these and other matters 

scheduled for hearing on July 29.  Parties are required to call in 10 minutes prior 

to the start of the hearing by using Teleconference #: 888-363-4749; Access code: 

9735709#.

�� Any party participating by phone may request permission to cross-examine a witness.

�� A status conference is set for 9:00 a.m. on July 28, 2020, to consider objections to 

witnesses and exhibits and any other matter that will facilitate conduct of the July 29 

hearings.  Parties that will appear at the July 29 hearings by video shall appear by 

video at the status conference and all other parties shall use the call-in instructions set 

out above.

___________________________________________________________________________________________
The affixing of this Court's electronic seal below is proof this document has been signed by the Judge and
electronically entered by the Clerk in the official record of this case.

Signed By:
Gregory R. Schaaf
Bankruptcy Judge
Dated: Thursday, July 16, 2020
(grs)
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ATTACHMENT 1

ECF No.

115

176

626

647

744

Matter

Motion for Relief from Stay, filed by Cigna Health and Life Insurance Company

No noted objections 

Motion for Relief from Stay and Notice of hearing filed by Penn Med, LLC 

Objections:

224 Official Committee of Unsecured Creditors

231 Pelorus Equity Group, Inc. 

234 Americore Holdings, LLC (when represented by counsel) 

Notice of Potential Assumption and Assignment of Executory Contracts or 
Unexpired Leases and Cure Amounts (St Alexius) filed by TR Carol L. Fox

Objections:

638 Gibbs Technology Leasing, LLC 

667 Allied Benefit Systems, Inc. 

678 Cigna HealthCare of St Louis, Inc. 

753 DaVita, Inc. 

Motion to (1) Conditionally Approve Disclosure Statement and (2) Combine Final 
hearing on Approval of Disclosure Statement with Hearing on Confirmation of 
Plan, filed by Third Friday Total Return Fund, LP 

Objections:

682 Pension Benefit Guaranty Corporation 

695 Official Committee of Unsecured Creditors

718 Commonwealth of Pennsylvania 

722 U.S. Trustee 

Chapter 11 Trustee’s Amended Motion for Entry of an Order: (Authorizing the 
Sale of Substantially All of the Debtors’ Assets (St. Alexius) in Accordance with
Approved Bid Procedures, as Modified; (B) Authorizing the Assumption and 
Assignment of Executory Contracts and Unexpired Leases in Accordance with
the Bid Procedures, etc., filed by TR Carol L. Fox 
No noted objections (at this time)
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