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National Conference of Bankruptcy Judges 

INCLUSIVE LANGUAGE 

June 28, 2021 

 

First, a few general concepts: 

Remember that these suggestions are just that. These are not intended as fixed rules or 
requirements. You may also wish to use the chart as a glossary in the event someone uses a word 
with which you are not familiar.  

Always consider whether the descriptor is relevant. Use adjectives, not nouns, wherever possible. 

Capitalize terms when they are intended to denote a social construct.  

Do not hyphenate national origins, even if they are used as adjectives. For example, “Irish 
American,” not “Irish-American.”  “Hyphenated American” is considered a slur. 

Try to use gender-neutral terms. For example, “Firefighter” rather than “Fireman,” “Husband 
and Wife” rather than “Man and Wife,” “Ombuds” rather than “Ombudsman,”  “Chair” rather 
than “Chairman,” “Police Officer” rather than “Policeman,”  “Flight Attendant” rather than 
“Stewardess.” 

Plural pronouns (they/them/their) are becoming more widely accepted as singular gender-neutral 
pronouns. Neopronouns such as “ze/zer,” “ve/ver,” or “Xi/xim” or their derivatives are growing 
in use for and by non-binary and gender fluid individuals.  For more, see 
https://www.nytimes.com/2021/04/08style/neopronouns-nonbinary-explainer.html 

Try to avoid analogies to masters and slaves. “Primary” can often replace “master” (As in 
“Primary Bedroom” or “Primary Database”) and “secondary” or “subordinate” can often replace 
“slave” (As in “secondary clutch.”)  

  



Preferred Phraseology Explanation More Help 
African American, 
Black  

“Black” and 
“African 
American” are 
not coextensive. 
Some people 
with dark skin do 
not identify as 
African. Some 
may identify as 
“African,” “Afro 
Caribbean,” 
“Afro Latino” or 
“other.” 

“Black People” is preferable to “Blacks” 
as a plural noun.  
 
Do not use obviously offensive 
descriptors. In addition, “negro” and 
“colored” are generally not preferred. 
 
For more, see 
https://www.cbsnews.com/news/not-all-
black-people-are-african-american-
what-is-the-difference/ 
 

Ally A straight or 
cisgender person 
who supports 
members of the 
LGBTQ 
community. 

 

American Indian Umbrella term 
used for persons 
from any of 
multiple First 
Peoples Nations 
in what is now 
the United States. 

Where possible, use the name of the 
particular nation; For example, 
“Ojibwe” or “Apache.” 

APIDA, 
API 

Acronym for 
Asian, Pacific 
Islander, Desi 
American or  
Asian Pacific 
Islander. 

A broad term, appropriate when trying 
to include a large group of people. 
Otherwise, try to be more specific. 



Preferred Phraseology Explanation More Help 
Asian, Asian American  “Asian” refers to 

those who are 
citizens of 
countries in the 
Far East, 
Southeast Asian 
or the Indian 
subcontinent.  
“Asian” may also 
refer to people of 
Asian descent 
generally. 
 

Refer to groups as “Asian People” 
Not “Asians,” not “Orientals.” 
 
 Try to be specific—for example, 
“Japanese” is more respectful than 
“Asian.” 
 
“Desi” refers to those whose cultural 
and ethnic identity are related to the 
Indian subcontinent and the diaspora. 
Although sometimes used by members 
of the community, it is considered 
pejorative or offensive by some. See 
https://scroll.in/global/975071/is-the-
term-desi-offensive-some-south-asian-
americans-think-so 

BIPOC Acronym for 
Black, 
Indigenous and 
People of Color. 

Enables a shift away for “Minority.”  
 

Bisexual An individual 
who is attracted 
to men and 
women. 

See generally GLAAD Media Reference 
Guide 
https://www.glaad.org/reference/style 
 

Blocklist A list of people 
or items that are 
excluded or 
estopped.  

Use in lieu of “Blacklist” as either a 
noun or a verb. See 
https://insights.dice.com/2020/ 
 

Chicano Those of 
Mexican ancestry 
living in the 
United States. 

Chicanos are Hispanic, but not all 
Hispanics are Chicanos, much as 
Germans are European, but not all 
Europeans are German. 

Cisgender Adjective for a 
person whose 
gender assigned 
at birth 
corresponds to 
their gender 
identity. 

 



Preferred Phraseology Explanation More Help 
Disability: “Person first” 
language 

A general rule 
for describing a 
broad range of 
physical and 
mental 
conditions. For 
example, use 
“person with 
paraplegia,” not 
“a paraplegic.”  
 
“Paraplegic 
person” is 
acceptable but 
not preferred. 
 

Avoid the terms “handicapped,” and 
“disabled.” Avoid disability-related 
words such as “moronic,” “crippled,” 
“retarded,” “crazy,” “spaz,” “nut” etc., 
as they are considered offensive.  
 
Catch-all phrases such as “the blind” or 
“the disabled” diminish the 
individuality, equality or dignity of 
people with disabilities.  
  
Be specific about the disability if 
possible. For example, “Person using a 
wheelchair” not “Disabled Person.”  
 
In this context, avoid using “abnormal,” 
“afflicted with,” “suffering from,” 
“confined to,” “stricken with,” “victim 
of, etc.” as they are considered 
condescending or otherwise offensive. 
 
Note: some in the neurodivergent 
community prefer identity first 
language, such as “autistic person,” 
because they regard autism as a major 
signifier of their primary identity.  
 
For more, see: 
National Center on Disability and 
Journalism Style Guide 
https://ncdj.org/ 
 

Ethics Wall An information 
barrier within an 
organization 
intended to 
prevent exchange 
of information or 
communication 
that could lead to 
conflicts of 
interest. 

The phrase “Chinese Wall” is 
considered offensive.  
 
“Firewall,” “screen” (as used in the 
ABA Rules of Professional Conduct) or  
“ethics wall” are preferred. 



Preferred Phraseology Explanation More Help 
European American, European, 
or White 

Those of 
European descent 
living in the 
United States.  

The term “caucasian” originated in 
scientific racism and should be avoided.  
https://www.latimes.com/opinion/ 
 

Gay Men attracted to 
other men. 
May also refer to 
lesbian women. 

“Homosexual” and “MSM” (men who 
have sex with men) are not preferred 
terms. 
 
Most typically used to refer to men, but 
lesbians, bisexuals and pansexuals 
sometimes use “gay” in more informal 
settings. 

Gender Non-Conforming, 
Nonbinary, 
Enby,  
Agender,  
Gender Neutral 
 

Indicates a 
person who 
identifies outside 
of the gender 
binary or does 
not 
 clearly identify 
as either male or 
female. 

Enby persons generally prefer gender 
neutral pronouns such as “they,” “ze,” 
“ve,” or “xi.” 

Hispanic, Latin(a/o) & Latinix “Hispanic” refers 
to people from 
Spanish- 
speaking 
countries. 
“Latino,” 
“Latina,” or 
Latinix (the 
gender- neutral 
term) refers to 
people of Latin 
American 
descent, 
regardless of 
background or 
language. 

People who speak Spanish and are from 
Central or North America are both 
Hispanic and Latin/o/a/ix. 
 
People who speak Portuguese and are 
from Latin America are Latin/o/a/ix but 
are not Hispanic. 
 
Spanish speakers from outside Central 
or North America are Hispanic but not 
Latin/o/a/ix. 

Indigenous A person with 
long term family 
origins in a 
particular place 
or region. 

“Native” is considered a pejorative term. 



Preferred Phraseology Explanation More Help 
Intersex A person born 

with any of 
several variations 
in sex 
characteristics 
that are 
ambiguous or do 
not fit the typical 
definitions for 
male or female 
bodies.  

Atypical variations may be, but are not 
necessarily, obvious at birth. 
 
“Hermaphrodite” is an obsolete 
historical term and is considered 
offensive.  

Legacy Clause A clause creating 
an exemption 
based on 
previously 
existing 
circumstances. 

Substitution for “Grandfather Clause”, 
which has its roots in provisions in some 
state constitutions designed to 
disenfranchise Black people by waiving 
requirements for descendants of men 
eligible to vote before 1867. 
 
See Nancy Riley 
https://medium.com/@nriley/words-
matter-why-we-should-put-an-end-to-
grandfathering-8b19efe08b6a 
NPR Alan Greenblaatt 
https://www.npr.org/sections/codeswitch 
 

Lesbian Women attracted 
to other women. 

“Homosexual” and “WSW” (women 
who have sex with women) are not 
preferred terms. 

LGBTQ+ Used to represent 
a diverse range 
of gender 
attraction and 
gender-identities.  

Acronym for “Lesbian, Gay, Bisexual, 
Transgender, Queer or other (sexual 
identities.)” 
 

Little Person Person of short 
stature. 

Dwarfism is a medically diagnosable 
condition, but using “Dwarf” to describe 
a person is usually considered offensive. 
“Midget” is considered pejorative. 

Native American Indigenous 
people from the 
United States. 
Some individuals 
prefer “American 
Indian.” 

“Indian” should be used only to refer to 
people and things from India. 
“Native” without additional descriptor is 
considered pejorative. 



Preferred Phraseology Explanation More Help 
Person of Color Umbrella term 

for people who 
are not White. 

Use in lieu of “minority.” 
Do not use the term “colored people.” 
May be waning in popularity. See 
https://youtube/vDvWdn2sc8k 
 

Queer Umbrella term to 
describe those 
who do not 
identify as 
straight or 
cisgender. 

Formerly considered offensive. More 
recently reclaimed, but as  
“Queer” not “A Queer.” 

Roma,  
Romani 

People with 
South Asian 
ancestry who 
traditionally have 
an itinerant way 
of life. 

“Gypsy” is considered pejorative. 
In modern times, Roma live worldwide, 
but live principally in Europe. 

Transgender, 
Trans 

A person who 
has transitioned 
or is transitioning 
from living as 
one gender to 
another. 

A person transitioning is identified, and 
typically uses, the pronouns of the 
gender destination. For example, a man 
transitioning into a woman is a 
“transgender woman.” 

Underserved/Underrepresented, 
URM 

Refers to groups 
of people from 
diverse 
backgrounds. 
 

URM is an acronym for Under-
Represented Minority. 
 
Do not use the term “minority.”  
 
Use more specific terms whenever 
possible.  
 

Undocumented Person Refers to a 
person residing 
in the United 
State who is not a 
US Citizen, 
permanent 
resident, does not 
hold a current 
visa to reside in 
the US or has not 
applied for 
official 
residency. 

Do not use the terms “Illegal,” “Illegal 
Immigrant” or “Illegal Alien.”  
See “illegal” v “Undocumented”  
https://www.nwirp.org/illegal-vs-
undocumented-a-nwirp-board-members-
perspective/ 
 

 



Keep in Mind: There is no way to memorize all the “right” terms and be assured of cultural 
sensitivity forever. Language is a living, breathing thing, and some terms that may have seemed 
inoffensive at one point may no longer be inoffensive, and vice versa.  

 

For those who may wish to dive a bit deeper on race- and culture-sensitive language generally: 

NPR , Gene Demby: Why we Have So Many Terms for “People of Color” 
https://www.npr.org/sections/codeswitch/2014/11/07/362273449/why-we-have-so-many-terms-
for-people-of-color 

Hamilton College: Writing About Race, Ethnicity, Social Class and Disability 

https://www.hamilton.edu/academics/centers/writing/writing-resources/language-of-difference-
writing-about-race-ethnicity-social-class-and-disability 

University of Washington, Pamela Oliver Race, Politics, Justice 

https://www.ssc.wisc.edu/soc/racepoliticsjustice/ 

James, Michael and Adam Burgos, "Race", The Stanford Encyclopedia of Philosophy (Summer 
2020 Edition), Edward N. Zalta (ed.) 

https://plato.stanford.edu/archives/sum2020/entries/race/  

Bectu  Why is Language Important in Disability and Neurodiversity? 

https://bectu.org.uk/article/why-is-language-important-in-disability  

Hand in Hand The Importance of People First and Inclusive Language  

https://www.handinhandqc.org/post/2018/06/01/the-importance-of-people-first-and-inclusive-
language  

But see https://intheloopaboutneurodiversity.wordpress.com/2019/09/04/why-the-autistic-
community-prefers-identity-first-language/ 

Insead School of Business, Selin Kesebir The Role of Language in the Gender Gap 

https://knowledge.insead.edu/leadership-organisations/the-role-of-language-in-the-gender-gap-
7661 

Discover Magazine, Cody Cottier From Mouth to Mind: How Language Governs Our 
Perceptions of Gender 

https://www.discovermagazine.com/mind/from-mouth-to-mind-how-language-governs-our-
perceptions-of-gender  

 



Special Thanks to the University of South Carolina at Aiken, Department of University 
Initiatives for their example, suggestions and directions.  

Special Thanks, also, to the members of the NCBJ Diversity Sub-Committee that created this 
document: Kathryn Ferguson (Chair), Jennifer Niemann, Cynthia Norton, and Kathy Suratt-
States. Please feel free to contact one of them with suggestions for future amendment. 
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New or Different: How and Why We Resist and Justify1 

Unconscious Bias 

n. originally (in neutral sense): any personal preference, attitude, or expectation that unconsciously
affects a person’s outlook or behaviour. Now usually (in negative sense): unconscious favouritism
towards or prejudice against people of a particular race, gender, or group that influences one's
actions or perceptions; an instance of this. Cf. IMPLICIT BIAS n.2

• Bias is a prejudice in favor of or against one thing, person, or group compared with another
usually in a way that is considered unfair.

o Unconscious biases are social stereotypes about certain groups that individuals form
outside their own conscious awareness.

 It may stem from preconceived notions, or stereotypes, that affect our
understanding, actions, and decisions about others, and which operate beyond
our conscious control.3

• These biases are often based on mistaken, inaccurate, or incomplete
information and do not necessarily align with one’s stated beliefs or
reflect stances he/she would explicitly endorse, causing one to do things
he/she may not consciously support.4

• Researchers suggest that unconscious bias occurs automatically as the brain makes quick
judgments based on past experiences and background.5

o Unconscious bias is far more prevalent than conscious prejudice and often incompatible
with one’s conscious values.

• Although we all have biases, many unconscious biases tend to be exhibited toward groups
based on factors such as class, gender, sexual orientation, race, ethnicity, nationality, religious
beliefs, age, disability and more.6

o “When we run into others with different lifestyle choices, or communication styles, or
education, or assumptions, or race, or political beliefs, we may not have the skills to
connect with them in ways they understand; we may wrongly misinterpret their intent;
we may judge them against our own standards which they could never understand.”7

1 Written materials prepared by Lauren Maxwell, law clerk to Hon. Helen E. Burris. 
2 Oxford English Dictionary (3d ed. 2019), available at 
https://www.oed.com/view/Entry/88686003?redirectedFrom=unconscious+bias#eid.  
3 Salud America!, Implicit Bias: A Guide to Reducing Excuses for Discrimination Against Latinos & People of 
Color, Those in Poverty, UT Health San Antonio (Sept. 2020), https://xrv281o3wvu1d29sd405vdf6-
wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Guide-Implicit-Bias.pdf.  
4 Id. 
5 Unconscious Bias, Vanderbilt University Office for Equity, Diversity, and Inclusion, 
https://www.vanderbilt.edu/diversity/unconscious-bias/ (last visited Jun. 8, 2021).  
6 Id. 
7 Sharon D. Morgen, Resolving Unconscious Bias, Sharon Drew Morgen’s Blog (Apr. 27, 2020), 
https://sharondrewmorgen.com/resolving-unconscious-bias/.   
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https://sharondrewmorgen.com/assumptions-why-being-right-is-wrong/
https://sharondrewmorgen.com/assumptions-why-being-right-is-wrong/
https://www.oed.com/view/Entry/88686003?redirectedFrom=unconscious+bias#eid
https://xrv281o3wvu1d29sd405vdf6-wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Guide-Implicit-Bias.pdf
https://xrv281o3wvu1d29sd405vdf6-wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Guide-Implicit-Bias.pdf
https://www.vanderbilt.edu/diversity/unconscious-bias/
https://sharondrewmorgen.com/resolving-unconscious-bias/


o For example, many white Americans outwardly oppose explicit racism but may harbor
implicit prejudices against minorities, perhaps unknowingly or unintentionally
perpetuating harmful racist behavior by residing in majority white neighborhoods,
sending their children to majority white schools, and, in general, have limited contact
with nonwhites.8

 “The choice to remain largely segregated from and limit interactions with other
racial/ethnic groups bolsters racist beliefs and behaviors, knowingly or not.”9

• A common example is implicit bias demonstrated from a series of studies on health care
providers, which found that primary care physicians, who were more likely to be white,
expressed weak to non-existent explicit bias toward Black or Latinx patients.  However, most
had unconscious biases of positive attitudes toward white patients, and negative attitudes
toward patients of color. 10

o This may contribute to the significant health disparities and was “found to be
significantly related to patient-provider interactions and patient health outcomes, and,
to a slightly lesser but still significant degree, treatment decisions.”11

o Further, as physicians face burnout, their implicit biases may play a larger role in
treatment decisions, placing nonwhite patients at higher risk for lower-quality health
care, since unconscious bias may be more prevalent when multi-tasking or working
under time pressure.12

Cognitive Dissonance 

n. originally and chiefly Psychology a state of mental discomfort that occurs when a person holds
beliefs, opinions, etc., which are inconsistent, or which conflict with an aspect of his or her
behaviour; (also) the fact of holding such inconsistent or conflicting beliefs.13

• Cognitive dissonance occurs when newly acquired information conflicts with one’s pre-
existing understandings or beliefs, causing discomfort.

o The theory of cognitive dissonance was first developed by Leon Festinger from a
participant observation study of a cult that believed that the earth was going to be
destroyed by a flood, and what happened to its members when the flood did not
happen.14

8 Salud America!, Implicit Bias: A Guide to Reducing Excuses for Discrimination Against Latinos & People of 
Color, Those in Poverty, UT Health San Antonio (Sept. 2020), https://xrv281o3wvu1d29sd405vdf6-
wpengine.netdna-ssl.com/wp-content/uploads/2020/09/Guide-Implicit-Bias.pdf. 
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 Oxford English Dictionary (3d ed. 2019), available at 
https://www.oed.com/view/Entry/35878?redirectedFrom=cognitive+dissonance#eid1272353280.  
14 Saul McLeod, Cognitive Dissonance, SimplyPsychology (Feb. 5, 2018), 
https://www.simplypsychology.org/cognitive-dissonance.html.  
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o While fringe cult members were more inclined to recognize their error, committed
members were more likely to re-interpret the evidence to show that they were right all
along (the earth was not destroyed because of the faithfulness of the cult members).15

• “Festinger’s (1957) cognitive dissonance theory suggests that we have an inner drive to hold 
all our attitudes and behavior in harmony and avoid disharmony (or dissonance).”16  When 
there is an inconsistency between our attitudes or behaviors (dissonance), we must change 
something in order to eliminate that dissonance.

o As a result, when faced with dissonance, individuals may choose between beliefs by 
justifying and rationalizing one while rejecting or reducing the importance of others.

o This can lead to poor decision-making and prevent individuals from changing harmful 
behaviors because new information is not considered and the information is rejected or 
avoided because it makes the individual uncomfortable, as opposed to being false or 
inaccurate.17

• The theory has inspired more than 3,000 experiments.18

o The classic study of cognitive dissonance asked subjects to perform a dull and repetitive 
task and to then help the experimenters by convincing others to participate in the 
study.19  Some subjects were paid $1 and others $20 and their attitudes toward the task 
were measured at the conclusion.

o The results have been interpreted as cognitive dissonance being created among all of 
the subjects by the conflicting facts of the task being dull but telling others it was 
interesting and enjoyable.  However, because they were paid different amounts, the 
subjects resolved their dissonance in different ways.

o The subjects who were paid $1 showed an improvement in their attitude toward the 
dull task, while the subjects paid $20 did not.  The latter could easily rationalize their 
action by justification (e.g., payment), whereas those paid only $1 could not and were 
more likely to change their attitudes toward the task.

• The more important the issues and the larger the gap between beliefs, the greater the dissonance 
among people.20

o The theory of cognitive dissonance suggests that most people like to see themselves as 
good people and believe that discrimination does not occur or is not widespread. 

15 Id. 
16 Id. 
17 Why is it so uncomfortable to have our beliefs challenged?, The Decision Lab, 
https://thedecisionlab.com/biases/cognitive-dissonance/ (last visited Jun. 2, 2021). 
18 Elliot Aronson & Carol Tavris, The Role of Cognitive Dissonance in the Pandemic, The Atlantic (Jul. 12, 2020), 
https://www.theatlantic.com/ideas/archive/2020/07/role-cognitive-dissonance-pandemic/614074/.  
19 Leon Festinger, L., & James Merrill Carlsmith, Cognitive Consequences of Forced Compliance, 58 Journal of 
Abnormal and Social Psychology 203 (1959). 
20 Saylor Academy, Cognitive Dissonance, Leading with Cultural Intelligence, 
https://saylordotorg.github.io/text_leading-with-cultural-intelligence/s08-02-cognitive-dissonance.html (last visited 
Jun. 3, 2021). 
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 Dissonance may occur when an employee attends a diversity workshop, during
which he/she hears ideas that conflict his/her belief about the topic.21

• “You can tell when a person is struggling with dissonance when you
hear statements like, ‘Why can’t people who come to this country be
more like us,’ or ‘Why do we have to take these classes,’ or ‘I have to
change my belief (or what I do) just to accommodate someone else?’”22

• The individual may write-off the workshop as pointless or valueless
instead of admitting one’s dissonance because the new learning is
difficult and uncomfortable.

o Social causes – including efforts to improve equity, inclusion, and belonging – may be
hindered by cognitive dissonance because these efforts often require people to change
their existing beliefs and behavior.

 Widespread behavior change is not possible if the evidence that conflicts with
those beliefs or behaviors is not considered due to cognitive dissonance (e.g.,
rationalizing, rejecting, or avoiding).23

o Cognitive dissonance may also facilitate a political divide by dismissing information
that does not support a political leader’s message or ideology.24

• “In our professional lives, cognitive dissonance can result in missed opportunities. If we are
hard-headed in our ways and unwilling to consider information that runs against our stance,
then we will be less responsive and adaptable to situations in our workplace.”25

o Blind spots, which are things one cannot see because they are hidden from him/her or
he/she chooses not to see them, can lead to under or overestimating cultural abilities
and understanding what is needed regarding culture and diversity.26

 “Regardless of the talent that is recruited, the accomplishments or progress that
is made, or even how much money is poured into diversity initiatives, these
blind spots can cause leaders to miss opportunities that bring about positive,
transformative change and innovation.”27

21 Id. 
22 Id. 
23 Why is it so uncomfortable to have our beliefs challenged?, The Decision Lab, 
https://thedecisionlab.com/biases/cognitive-dissonance/ (last visited Jun. 2, 2021). 
24 Id. (noting that “[v]oters are likely to remain loyal to their chosen candidates and party even when evidence that 
should challenge those loyalties is presented.” (citing Aronson, E., & Tavris, C., The Role of Cognitive Dissonance 
in the Pandemic, The Atlantic (Jul. 14, 2020), https://www.theatlantic.com/ideas/archive/2020/07/role-cognitive-
dissonance-pandemic/614074/)).   
25 Id. 
26 Saylor Academy, Cognitive Dissonance, Leading with Cultural Intelligence, 
https://saylordotorg.github.io/text_leading-with-cultural-intelligence/s08-02-cognitive-dissonance.html (last visited 
Jun. 3, 2021). 
27 Id. 
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• There is no way to avoid cognitive dissonance, but it can be mitigated by accepting and
evaluating new information that challenges one’s beliefs, as opposed to rejecting the
information or ignoring it.

o Individuals must be open to the possibly that their beliefs (or the organization’s beliefs)
are not aligned with their actions or behaviors.

 Understand that people will often stick to their beliefs to alleviate the emotional
stress that analyzing and changing one’s prior beliefs requires.

o “If dissonance is not discussed, leaders will continue to employ workers who (a) feel
uncomfortable talking about culture and diversity, (b) continue to behave in
inappropriate ways, (c) are accepting of culture on the outside but do not align diversity
with their beliefs, and (d) feel that all they need are the ‘right tools’ or the ‘right
answers’ to be culturally competent.”28

Confirmation Bias 

n. originally Psychology the tendency to seek or favour new information which supports one’s
existing theories or beliefs, while avoiding or rejecting that which disrupts them.29

• Confirmation bias is when a person gives more weight to evidence that confirms his or her
beliefs, assumptions, or hypotheses and undervalues evidence that could disprove them.30

o This typically occurs when someone interprets or selectively collects evidence to
confirm existing beliefs while minimizing, rejecting, or ignoring contradictory
evidence that might challenge those beliefs.31

• It impacts not only how people gather information, but also influences how people interpret
and recall information.32

o People who support a particular issue will not only seek information to support it, but
will also interpret other information in ways that uphold their existing ideas and
remember details in a way that reinforces these attitudes.

o By doing so, people often miss important information which may otherwise influence
their opinions and beliefs.

• Confirmation bias was first developed by Peter Cathcart Wason in the 1960s after he
discovered a number of experiments that demonstrated people have a tendency to seek
information that confirms their existing beliefs.

28 Id. 
29 Oxford English Dictionary (3d ed. 2019), available at 
https://www.oed.com/view/Entry/38852?redirectedFrom=confirmation+bias#eid1263597520.  
30 Iqra Noor, Confirmation Bias, SimplyPsychology (Jun. 10, 2020), 
https://www.simplypsychology.org/confirmation-bias.html. 
31 Id. 
32 Kendra Cherry, How Confirmation Bias Works, Verywell Mind (Dec. 11, 2020), www.verywellmind.com/what-
is-a-confirmation-bias-2795024.  
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o A common example is confirmation bias may contribute to a misdiagnosis by a doctor
because the doctor may jump to a particular diagnosis then ask questions and look for
evidence that tends to confirm that diagnosis while overlooking evidence that may tend
to disconfirm it.33

• With regard to discrimination, confirmation bias may help form and reinforce stereotypes.

o “When interacting with the target of our prejudice, we tend to pay attention to
information that is consistent with our stereotypic expectations and ignore information
that is inconsistent with our expectations. In this process, known as confirmation bias,
we seek out information that supports our stereotypes and ignore information that is
inconsistent with our stereotypes.”34

o “We also ignore information that disputes our expectations.  We are more likely to
remember (and repeat) stereotype-consistent information and to forget or ignore
stereotype-inconsistent information, which is one way stereotypes are maintained even
in the face of disconfirming evidence.”35

• It is also present in the workplace, including:

o Bias toward or against an applicant may affect the type of questions asked during the
hiring process, the amount of eye contact, or one’s general behavior toward the
applicant;

o Employers tend to see women as less confident than male counterparts, causing them
to be passed over for promotions and other opportunities; and

o General dissatisfaction with an employer may lead the supervisor to view his/her
performance in a more negative light.36

• The best ways to mitigate confirmation bias are to expand sources for information, review and
question research methods, analyze and evaluate the evidence obtained.

o The more awareness that confirmation bias is a natural tendency, the more likely one
may make an effort to learn about opposing views and see issues and beliefs from a
different perspective.

Moral Disengagement 

• Moral disengagement is the process by which individuals rationalize engaging in immoral or
unethical behavior through cognitive restructuring.

33 Id. (citing Peter O. Gray, Psychology (Worth Publishers, 2011)).   
34 Lumen Learning, Prejudice & Discrimination, Principles of Psychology, 
https://courses.lumenlearning.com/psychology2x4master/chapter/prejudice-and-discrimination/ (last visited May 21, 
2021). 
35 Kendra Cherry, How Confirmation Bias Works, Verywell Mind (Dec. 11, 2020), www.verywellmind.com/what-
is-a-confirmation-bias-2795024 (quoting Catherine A. Sanderson, Social Psychology (John Wiley & Sons, 1st ed. 
2009)). 
36 Jennifer Gunner, Confirmation Bias Examples in Real Life, Your Dictionary, 
https://examples.yourdictionary.com/confirmation-bias-examples-in-real-life.html (last visited Jun. 7, 2021). 

7

https://courses.lumenlearning.com/psychology2x4master/chapter/prejudice-and-discrimination/
http://www.verywellmind.com/what-is-a-confirmation-bias-2795024
http://www.verywellmind.com/what-is-a-confirmation-bias-2795024
https://examples.yourdictionary.com/confirmation-bias-examples-in-real-life.html


o Individuals will “morally disengage” prior to undergoing unethical behavior in order
to validate and rationalize the behavior, but also morally disengage afterward as a
coping mechanism to reduce emotional duress upon learning of the consequences of
their unethical acts.37

• Moral disengagement theory was developed by Albert Bandura, who has theorized the 
following disengagement mechanisms individuals rely on to justify their unethical behavior:38

o Moral justification – reconstructing the behavior so that it is not considered immoral.

 E.g., a healthy employee calling in sick from work and considering it “self-
care.”39

o Euphemistic labeling – using euphemistic language to “sanitize” and convolute the 
acts to portray them as respectable to reduce personal responsibility for such acts.

 E.g., referring to patients by their hospital room number instead of names 
enables depersonalization.40

o Advantageous comparison – comparing unethical behavior with an equally or greater 
unethical behavior in order to justify the act.

 E.g., terrorists interpreting their behavior as martyrdom by comparing it to the 
cruelties inflicted on the people with whom they identify.41

o Displacement of responsibility – minimizing or obscuring one’s role in the unethical 
act, often by seeing one’s actions as stemming from the dictates of authorities rather 
than being personally responsible for them.

 E.g., Nazi prison guards divesting themselves of personal responsibility for 
their actions during the Holocaust, claiming they were simply carrying-out 
orders.42

o Diffusion of responsibility – diffusing one’s involvement in the immoral behavior by 
subdividing his/her limited role in the act or decision.

 E.g., spreading the blame (“Where everyone is responsible no one really feels 
responsible.”43). 

37 C. Justice Tillman, et al., A Multi-Functional View of Moral Disengagement: Exploring the Effects of Learning 
the Consequences, Frontiers in Psychology (Jan. 26, 2018), 
https://www.frontiersin.org/articles/10.3389/fpsyg.2017.02286/full.  
38 Albert Bandura, Selective Moral Disengagement in the Exercise of Moral Agency, 31 Journal of Moral Education 
101 (2002). 
39 C. Justice Tillman, et al., A Multi-Functional View of Moral Disengagement: Exploring the Effects of Learning 
the Consequences, Frontiers in Psychology (Jan. 26, 2018), 
https://www.frontiersin.org/articles/10.3389/fpsyg.2017.02286/full. 
40 Id.  
41 Albert Bandura, Selective Moral Disengagement in the Exercise of Moral Agency, 31 Journal of Moral Education 
101, 105 (2002). 
42 Id. 
43 Id. 
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o Disregard or distortion of consequences – minimizing or disregarding the effects of 
one’s actions by avoiding facing the harm he/she caused.

 E.g., superiors in organizations formulating plans to downsize and have those 
plans executed by intermediaries.44

o Dehumanization – devaluing or dehumanizing the recipient of the mistreatment.

 Once dehumanized, individuals are no longer viewed as persons with hopes and 
feelings, but as sub-human objects, making it easier to commit immoral conduct 
against.45

o Attribution of blame – assigning blame to someone or something else to make one’s 
unethical acts excusable or to self-exonerate the wrongdoer.

 E.g., believing a woman is welcoming sexual advances because she is not 
dressed modestly. 

• With regard to discrimination or inclusion, people feel more obligated to act in accordance
with their moral principles with those they consider members of their personal moral
community.

o However, if a person or group is excluded from this scope or community, immoral or
unjust acts towards them become more acceptable.  “In this sense, moral exclusion can
be the last precondition for the most severe forms of intergroup discrimination and
violence.”46

o Moral disengagement allows people to justify harsh treatment of those outside their
personal moral community, which “enables people to maintain their self-concept as a
fair and just person with a well-developed moral character.”47

 They often do so my claiming that members of that outside group either possess
a certain characteristic or committed something that makes that group deserving
of different treatment.48

44 Id. 
45 Id. 
46 Márton Hadarics, Negative Stereotypes as Motivated Justifications for Moral Exclusion, 159 The Journal of Social 
Psychology 257, 257 (2019).  
47 Id. at 258. 
48 Id. 
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Not Just Yesterday’s Problem: 
The Legacy of Racism, Sexism, and Intolerance 

Economics – Those with fewer advantages historically are less likely to share in the American 
Dream: 

• In 2019, the poverty rate for the U.S. was 10.5%.49

o Although lower than prior years, the poverty rates for Black and Hispanic people were 
still more than double the poverty rate for Non-Hispanic white people.
 Black = 18.8%
 Hispanic = 15.7%
 Non-Hispanic White = 7.3%

• The poverty rates for 2021 are projected to increase more significantly for Hispanic people:50

o All people = 13.7%
o Black = 18.9%
o Hispanic = 21.9%
o Non-Hispanic White = 9.6%

• People of color in the U.S. are more likely to live in neighborhoods with concentrated poverty. 
This follows a long history of racial segregation perpetuated through expropriation of land, 
racially exclusive housing covenants, and redlining, and continues through discrimination in 
mortgage lending and exclusionary zoning policies.51

o Although discrimination for home loans is illegal, people of color are more likely to be 
denied mortgage loans.  The denial rates for home loan applications are:52

 Black = 16%
 Hispanic = 10.8%
 Asian = 8.6%
 White = 6.1%

o The share of households for people of color that own their homes is lower than white 
households:53

 All races = 64.6%
 Black = 42.1%
 Hispanic = 47.5% 

49 John Creamer, Poverty Rates for Black & Hispanics Reached Record Historic Lows in 2019, U.S. Census Bureau 
(Sept. 15, 2020), https://www.census.gov/library/stories/2020/09/poverty-rates-for-blacks-and-hispanics-
reached-historic-lows-in-2019.html.  
50 Linda Giannarelli, et al., 2021 Poverty Projections, Urban Institute (Feb. 2021), 
https://www.urban.org/sites/default/files/publication/103656/2021-poverty-projections.pdf.  
51 Neighborhood Poverty, National Equity Atlas, 
https://nationalequityatlas.org/indicators/Neighborhood_poverty#/ (last visited Jun. 14, 2021).  
52 Kate Berry, CFPB Missed Opportunity to Call Out Lending Discrimination, Critics Say, American Banker (Sept. 
24, 2020), https://www.americanbanker.com/news/cfpb-missed-opportunity-to-call-out-lending-discrimination-
critics-say.  
53 Homeownership Rates Show that Black Americans are Currently the Least Likely Group to Own Homes, USA 
Facts (Oct. 16, 2020), https://usafacts.org/articles/homeownership-rates-by-race/.  
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 Asian = 57.7%
 White = 73.3%

• Although official statistics are not available, Black people in the U.S. are more likely to file
for bankruptcy protection than any other racial group.54

o They are also twice as likely among all bankruptcy filers to file for Chapter 13 relief.
o “As long as there’s structural, systemic racism in society, those drivers will continue to

push people of color into the bankruptcy system, and they will still be worse off than
their white counterparts,” said David G. Peake, a chapter 13 trustee in Houston.55

Leadership – After ages of exclusion, it is difficult to get a foot in the door to the room where it 
happens.  

• According to Bureau of Labor Statistics, Black and Hispanic people are less likely to hold
positions in professional and managerial occupations:56

o Asian = 55% (of employed Asian people work in management, professional, and
related occupations)

o White = 41%
o Black = 32%
o Hispanic/Latinx = 23%

• Among mothers with children under 18 years old, Black mothers (77.6%) were more likely to
be in the labor force than white mothers (71.9%), Asian mothers (65.8%), or Hispanic mothers
(64.9%).57

• Black and Hispanic people have considerably lower earnings than Asian and white people in
the U.S.

o The earning disparity across the major race and ethnicity groups for men holds for
nearly all major occupational groups.
 The median weekly earnings for women by race and ethnicity groups were

relatively close across certain occupations (e.g., service occupations), but were
considerably higher for Asian women in management, professional, and related
occupations, than women in other race and ethnicity groups.58

o The median weekly earnings of full-time wage and salary workers in 2019 were:59

 Asian =$1,174
 White= $945
 Black = $735
 Hispanic = $706

54 Aisha Al-Muslim, Black People Are More Likely to File for Personal Bankruptcy, Choose Repayment Option, 
Wall Street Journal (Jun. 7, 2021), https://www.wsj.com/articles/black-people-are-more-likely-to-file-for-personal-
bankruptcy-choose-repayment-option-11623058202.  
55 Id.  
56 Labor Force Characteristics by Race & Ethnicity, 2019, U.S. Bureau of Labor Statistics (Dec. 2020), 
https://www.bls.gov/opub/reports/race-and-ethnicity/2019/home.htm.  
57 Id. 
58 Id.  
59 Id. 
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o The earnings for White men ($1,036), Black men ($769), and Hispanic men ($747)
were 78%, 58%, and 56%, respectively, of the earnings of Asian men ($1,336).60

o The median earnings of White women ($840), Black women ($704), and Hispanic
women ($642) were 82%, 69%, and 63%, respectively, of the earnings of Asian women
($1,025).61

• Only 20 Black executives have served as the Chair or CEO of a Fortune 500 Company.62

o There are currently 5 Black CEOs, representing less than 1% of Fortune 500 top 
leadership.

o Only 4 Black women have ever led a Fortune 500 company.
• In 2021, the number of women serving as CEOs of Fortune 500 companies reached an all-time 

record of 41 (8.2%).63

• Today, women make up just over 1 in 3 (37.14%) of all lawyers in private law firms and people 
of color are less than 1 in 5 (17.95%).64

o Even though the number of women lawyers has increased, the amount of women 
partners is only 25.02% and 10.23% of partners are people of color.65

o Nearly 50% of law firm offices do not have a single woman-of-color partner.66

• Median pay for full-time women lawyers was just 77.4% that of their male peers as of 2014, 
according to the American Bar Association’s ABA Journal, citing Census data.

o Across all jobs in the field—including paralegal, judiciary, legal support, and other 
work both skilled and unskilled—a woman’s pay was 51.6% of a man’s pay.

• According to a 2018 survey of 2,827 lawyers conducted by the American Bar Association’s 
Commission on Women in the Profession and the Minority Corporate Counsel Association, 
women lawyers–especially women of color–are more likely than their male counterparts to:67

o Be interrupted:
 65.9% of all interruptions on the U.S. Supreme Court are directed at the three 

female justices.68

o Mistaken for non-lawyers: 

60 Id. 
61 Id. 
62 Black Chairmen & CEO’s of Fortune 500 Companies, Black Entrepreneurs & Executives, 
https://www.blackentrepreneurprofile.com/collections/black-fortune-500-ceos (last visited Jun. 14, 2021). 
63 Emma Hinchliffe, The Femail CEOs on this Year’s Fortune 500 Just Broke Three All-Time Records, Fortune 
(Jun. 2, 2021), https://fortune.com/2021/06/02/female-ceos-fortune-500-2021-women-ceo-list-roz-brewer-
walgreens-karen-lynch-cvs-thasunda-brown-duckett-tiaa/.  
64 2020 Report on Diversity in U.S. Law Firms, National Association for Law Placement, Inc. (Feb. 2021), 
https://www.nalp.org/reportondiversity.  
65 Id. 
66 Abigail Rowe, The Parity Paradox, Best Lawyers (Jun. 25, 2018), https://www.bestlawyers.com/article/women-
now-outnumber-men-in-law-school/2029. 
67 Kim Elsesser, Female Lawyers Face Widespread Gender Bias, According to New Study, Forbes, 
https://www.forbes.com/sites/kimelsesser/2018/10/01/female-lawyers-face-widespread-gender-bias-
according-to-new-study/#1dca006f4b55 (Oct. 1, 2018). 
68 This statistic was gathered when Justices Ginsburg, Sotomayor, and Kagan were the sitting Justices. 
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 57% of women lawyers of color have been mistaken for custodial staff,
administrative staff, or court personnel.
• Over 50% of white women have also experienced this type of bias.
• Only 7% of white male lawyers were mistaken for non-lawyers.

o Do more “office housework.”
o Have less access to prime job assignments. 

• The Main Room (Executive Office)
o All but 1 of the 46 Presidents have been white men (B. Obama).
o All but 1 of the 49 Vice Presidents have been white men (K. Harris).
o Since 1960, only 60 countries have had a woman in its highest position of executive 

power.69

 There are currently 14 women leaders.
 The total peaked in 2019 at 19.

o The United States lags far behind many countries in closing the political gap, and not 
just with regard to the presidency.70

 When it comes to the percentage of woman lawmakers in the lower or single 
house of a national legislature, the United States ranks 99th of 193 countries.

 This ranking puts the United States between Kenya and Kyrgyzstan, according 
to the Inter-Parliamentary Union.

• U.S. Congress
o Members of Congress since 1789:71 

Men Women 
House 10,946 352 3.22% 
Senate 1,935 58 2.91% 
Total 12,881 410 3.18% 

o Current Members of Congress:72

Men Women 
House 315 121 38.41% 
Senate 76 24 31.58% 

o Prior to 2019, women never held more than 84 of the 435 seats in the House and 23 of
the 100 seats in the Senate.73

69 Aaron O’Neill, Number of Countries where the Highest Position of Executive Power was Held by a woman, in 
Each Year from 1960 to 2021, Statista (Jun. 4, 2021),  https://www.statista.com/statistics/1058345/countries-with-
women-highest-position-executive-power-since-1960/.  
70 Friedman, Uri, Why It’s So Hard for a Woman to Become President of the United States, The Atlantic, (Nov. 12, 
2016), https://www.theatlantic.com/international/archive/2016/11/clinton-woman-leader-world/506945/. 
71 https://www.govtrack.us/congress/members/all 
72 https://www.govtrack.us/congress/members/current 
73 https://www.nytimes.com/2018/11/07/us/elections/women-elected-midterm-elections.html 
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o At 23% of the current members, the 117th Congress is the most racially and ethnically
diverse Congress in history.74

 It is the 6th Congress to break the record set by the one before it.
 124 current lawmakers identify as Black, Hispanic, Asian/Pacific Islander or

Native American.
• This represents a 97% increase over the 107th Congress of 2001-2003

(63 members).
 Compared to the overall U.S. population, Non-Hispanic White Americans

comprise 77% of the voting members in Congress, but only 60% of the U.S.
population overall.

• The House of Representatives’ Black members total 13%, which is the
comparative share of population, and Native Americans make up 1% of
both the House and U.S. population.

• Governor’s Offices
o 44 women have served as governors in 30 states.75

 Currently, there are 9 women governors.76

o Arizona is the first state where a woman succeeded another woman as governor.
 It is also the first state where four women have held that office.

o The record number of women serving as governor simultaneously is 9, which was 
achieved in 2004, 2007, and 2019.

• State Legislatures
o Approximately 2,259 women currently serve in the legislatures of the 50 states.77

 Women make up 30.6% of all state legislators nationwide.
o Only Nevada has over 51% female legislature (61.9%).
o Only West Virginia has less than 15% female legislature (11.9%).

• Federal Judiciary
o Since 1789, there have been 3,804 Article III judges.78

 415 have identified as a person of color (10.91%).
 464 have been women (12.12%).

o Approximately 73% of sitting Article III federal judges are men and 80% are white.79 

74 Katherine Schaeffer, Racial, Ethnic Diversity Increases Yet Again with the 117th Congress, Pew Research Center, 
https://www.pewresearch.org/fact-tank/2021/01/28/racial-ethnic-diversity-increases-yet-again-with-the-117th-
congress/ (Jan. 28, 2021).  
75 https://cawp.rutgers.edu/women-statewide-elective-executive-office-2020  
76 Id.   
77 National Conference of State Legislatures, Women in State Legislatures for 2021, https://www.ncsl.org/legislators-
staff/legislators/womens-legislative-network/women-in-state-legislatures-for-2021.aspx.  
78 https://www.fjc.gov/history/judges/search/advanced-search  
79 Danielle Root, et al., Building a More Inclusive Federal Judiciary, Center for American Progress, 
https://www.americanprogress.org/issues/courts/reports/2019/10/03/475359/building-inclusive-federal-judiciary/ 
(Oct. 3, 2019).  
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 Hispanic judges comprise only 6% of sitting Article III judges and those who 
identify as LGBTQ make up fewer than 1%.

 There are currently 1,380 sitting Article III judges.80

• 278 identify as a person of color (20.14%).
• 381 are women (27.61%). 

o Women currently on the Supreme Court:
 Sonia Sotomayor (2009)
 Elena Kagan (2010)
 Amy Coney Barrett (2020)

 These women, plus Sandra Day O’Connor and Ruth Bader Ginsburg, 
are the only 5 women Justices v. 110 men.81

o Only 3 Justices have been people of color:
 Thurgood Marshall
 Clarence Thomas
 Sonia Sotomayor 

Even in Death: Inequality to the End and Beyond 

• The Tulsa Massacre
o On June 1, 1921, the Greenwood District of Tulsa – recognized nationally for its

affluent business district and surrounding residential, which were referred to as “Black
Wall Street – was looted and burned by white rioters.  A total of 35 city blocks were
charred ruins and historians believe 100-300 people were killed during the massacre.82

o The white people who participated in the massacre were most likely laid to rest decades
ago with funeral ceremonies and graves visited by family members. Not until 2020 did
the city finally began excavations in search of the graves of other victims on the
grounds of Oaklawn Cemetery, the oldest graveyard in Tulsa.83

• Despite the Supreme Court’s decision in Shelley v. Kraemer, 334 U.S. 1 (1948), prohibiting
racial covenants in real estate, instances of racial mortuary exclusions in the U.S. are
innumerable, including recent examples: 84

o The refusal of the all-white San Domingo Cemetery in Normanna, Texas from burying
the remains of a Latino in May 2016.85

 The lawsuit filed by his wife compelled the cemetery to change its policy.

80 https://www.fjc.gov/history/judges/search/advanced-search  
81 https://www.fjc.gov/history/courts/supreme-court-united-states-justices 
82 1921 Tulsa Race Massacre, Tulsa Historical Society & Museum, https://www.tulsahistory.org/exhibit/1921-tulsa-
race-massacre/ (last visited Jun. 15, 2021). 
83 Ben Fenwick, Nearly a Century After a Tulsa Massacre, the Search for Burial Sites Finally Breaks Ground, The 
New York Times (Jul. 17, 2020), https://www.nytimes.com/interactive/2020/07/17/us/tulsa-massacre-mass-
graves.html?action=click&module=RelatedLinks&pgtype=Article. 
84 David Sherman, Grave Matters: Segregation and Racism in U.S. Cemeteries, The Order of the Good Death (Apr. 
20, 2020), www.orderofthegooddeath.com/grave-matters-segregation-and-racism-in-u-s-cemeteries. 
85 David Sherman, Grave Matters: Segregation and Racism in U.S. Cemeteries, The Order of the Good Death (Apr. 
20, 2020), www.orderofthegooddeath.com/grave-matters-segregation-and-racism-in-u-s-cemeteries. 
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o The Oaklin Springs cemetery declining to bury a Black sheriff’s deputy in January
2021 due to a policy from the 1950s that mentions “the right of burial of the remains
of white human beings only.”86

 The cemetery is located in Allen Parish, Louisiana, where Black people are
nearly 25% of the population.

 In response, the cemetery’s board voted to remove the whites-only provisions
from its sales contracts.

86 Louisiana Cemetery Apologizes for Telling Family Black Deputy Couldn't be Buried There, The Guardian (Jan. 
28, 2021), https://www.theguardian.com/us-news/2021/jan/28/lousiana-oaklin-springs-cemetery-whites-only-policy. 
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DIVERSITY IN THE LEGAL PROFESSION1 

OVERVIEW 

Based on a review by the Institute for Inclusion in the Legal Profession (“IILP”), the legal 
profession remains one of the least diverse professions in the United States.i  Aggregate minority 
representation among lawyers is significantly lower than minority representation in most other 

management and 
professional jobs.  

Women’s representation 
among lawyers remains 
under-represented at 37.4 
percent, but 
representation is higher 
than some other 
professions.  While 
women’s entry into 
private practice is 
increasing, the overall 
representation in private 
practice remains 
disproportionate to their 
male counterparts.  The 
rate of under-
representation rises when 
controlling for top-level 
jobs.   

DIVERSITY IN PRIVATE PRACTICE 

The data available to assess diversity in sectors like the nonprofit arena, public interest, and in 
nontraditional legal jobs is inadequate or unavailable.ii  However, the National Association for 
Law Placement (NALP) collects statistics on diversity in private firms.  This information shows 
that senior and high-ranking positions have a less diverse demographic.  As discussed herein, a 
significant issue within practice is that the legal field does not adequately train lawyers to be 

 
1 Written materials prepared by Jessica Molano and Dale Clemons, law clerks to Hon. Benjamin A. Kahn.  
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effective mentors or sponsors, and does not provide opportunities to minorityiii lawyers for 
inclusion, and understanding.iv 

ASSOCIATES. 
Representation of associates of color has increased to 26.48 percent.  For the first time, the 
percentage of Black or African American associates at law firms surpassed 5 percent.v  This is 
after a decline in the proportion between 2010 to 2015.  

The share of associates who are Black women surpassed 3.00 percent in 2020.  (3.04 percent).  
The last highest mark was in 2009 when the percentage was 2.93 percent.  Representation of 
Black or African American women at the associate level has increased by just one-tenth of a 
percentage point.  

Between 2010 and 2018, women did not see a net increase in the share of associate positions.  
Since 2018, the percentage has increased to 47.45 percent.  This is the highest proportion to date.  
The percentage of women of color has increased to 15.17 percent.  

PARTNERS. 
 

The NALP, in their 
2020 Report on 
Diversity, point out that 
representation of people 
of color in partnership 
level positions has 
increased to 10.23 
percent.   
 
Women account for 
25.05 percent of all 
partners in law firms.  
Less than 4 percent of 
all partners are women 
of color.  Of this 
percentage, Black and 
Latinx women account 
for .80 percent and .90 
percent of all partners, 
respectively.  
 

 

 

 

 
ASIAN BLACK OR 

AFRICAN 
AMERICAN 

LATINX 

 
Total Percent 

Women 
Total Percent 

Women 
Total Percent 

Women 
2020 4.08% 1.62% 2.10% 0.80% 2.80% 0.90% 
2019 3.89% 1.46% 1.97% 0.75% 2.52% 0.80% 
2018 3.63% 1.80% 1.83% 0.68% 2.49% 0.77% 
2017 3.31% 1.23% 1.83% 0.66% 2.40% 0.73% 
2016 3.13% 1.17% 1.81% 0.64% 2.31% 0.68% 
2015 2.89% 1.07% 1.77% 0.64% 2.19% 0.63% 
2014 2.74% 0.99% 1.72% 0.63% 2.16% 0.60% 
2013 2.67% 0.91% 1.78% 0.60% 1.99% 0.54% 
2012 2.48% 0.89% 1.73% 0.60% 1.91% 0.48% 
2011 2.36% 0.82% 1.71% 0.58% 1.92% 0.48% 
2010 2.30% 0.81% 1.70% 0.56% 1.70% 0.44% 
2009 2.20% 0.76% 1.71% 0.57% 1.65% 0.41% 
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BARRIERS TO DIVERSITY AND INCLUSION FOR DIVERSE 
ATTORNEYS   

While corporate legal departments and law firms are dedicating time, energy, and resources to 
expanding their efforts to diversify the legal profession and create sustainable inclusive practices 
for the diverse attorneys, many challenges remain.vi Even though these efforts have increased over 
the past decade, achieving diversity presents special challenges for employers and for diverse 
attorneys, who transcend the traditional attorney mold.vii Diverse attorneys are faced with 
institutional barriers, which inhibit growth, advancement and retention. Some of these barriers 
include in-group favoritism,viii stereotyping, microaggressions,ix unconscious biases, and diversity 
fatigue.x  These barriers can be found in different stages of one’s legal career starting with the 
hiring process to promotions, as well as assignments, training, and compensation. Diverse 
attorneys often find themselves not having adequate access to sponsors while simultaneously 
fighting off preconceived biases.xi  For example, in its 2006 research on women of color in the 
legal profession, the ABA observed that Black women reported being denied both formal and 
informal networking and client contact opportunities because of their race and gender.xii  Lawyers 
of color further reported that they had ineffective and untrained mentors, felt left out of 
relationship-building in the firm, had less access to high-quality work, and had fewer opportunities 
for promotion.xiii  Unsurprisingly, these conditions lead to lawyers “contemplating their exits.”xiv 

DIVERSITY AND INCLUSION.  WHAT WE CAN DO.   

Diversity and inclusion are two distinct concepts.  Diversity is simply a head count, and it is merely 
the starting point.  It is common to have a diverse organization with members who do not feel that 
they are welcomed or valued, given opportunities to grow, or have career support from a mentor, 
or a sponsor. Inclusion therefore is not a natural consequence of diversity.   

Diversity is being invited to the party. Inclusion is being asked to dance.  

- Vernā Myers 

 

In an interview Jennifer Brown, the author of Inclusion: Diversity, the New Workplace, and the 
Will to Change, was asked “how are diversity and inclusion different” and she responded, 
“diversity is the who and the what: who’s sitting around that table, who's being recruited, who's 
being promoted, who we’re tracking from the traditional characteristics and identities of gender 
and ethnicity, and sexual orientation and disability. Inclusion, on the other hand, is the how. 
Inclusion is the behaviors that create opportunities for diverse colleagues. If you are a great leader 
for inclusion, you have figured out how to embrace and galvanize diversity of voices and 
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identities.”xv Mentorship and sponsorship are critical to the inclusion and retention of lawyers of 
color, particularly women of color, as they report being more likely to have mentors than others, 
but their mentors are less likely to have influence at the firm.xvi This is where sponsorship becomes 
critically important.  

Sponsorship is a step beyond mentoring.  Mentorship is a relationship where a mentor is willing 
to share the mentor’s knowledge, insights, and advice but may lack the meaningful interactions 
with senior leaders or is unwilling to affirmatively advocate for the mentee.

xviii

xvii  Sponsorship on the 
other hand, can be defined as a relationship in which the person with authority uses his or her 
position and prestige to advocate for, promote, and advance the junior person, frequently putting 
his or her own reputation on the line for the advancement of the junior person.  For these 
relationships to blossom, firms should train senior lawyers how to be good mentors and sponsors, 
and establish mechanisms and compensation in ways to demonstrate that effective mentorship and 
sponsorship are expected. On a macro basis, the broader legal community needs to continue to 
work together to address these issues in order to have a more diverse, inclusive and equitable legal 
profession. Some of the immediate steps that can be taken to foster diversity in the legal profession 
include improving access to effective and engaged sponsors, incorporating an intersectionalxix 
approach to addressing gender, race, and other social identities, getting involved with your local 
minority bar associations, and volunteering to mentor minority law students and young lawyers in 
your firm and legal community.                                               

 

RESOURCES 

 

ABA Diversity and Inclusion Center
https://www.americanbar.org/groups/diversity/resources/ 

The Institute for Inclusion in the Legal Profession
https://www.theiilp.com/about

National Association for Law Placement, Inc. (NALP)
https://www.nalp.org/home 

Association of Law Firm Diversity Professionals (ALFDP)
https://alfdp.com/
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i The information, statistics, and conclusions in this section were collected or made by the Institute for Inclusion in the 
Legal Profession and published in their review of diversity in the legal profession. The chart represents statistics from 
2018 that can be found at the Bureau of Labor Statistics website.  Philip Lee, Demographic Summary IILP Review 
2019-2020: The State of Diversity and Inclusion in the Legal Profession at 13-39 (2019), 
https://www.theiilp.com/IILP-Review-2019-20 (citing Bureau of Labor Statistics, Table 11: Employed Persons by 
Detailed Occupation, Sex, Race, and Hispanic or Latino Ethnicity, U.S. DEP'T OF LABOR (2018), 
https://www.bls.gov/cps/cpsaat11.pdf.  
 
ii Philip Lee, Demographic Summary IILP Review 2019-2020: The State of Diversity and Inclusion in the Legal 
Profession at 17 (2019), https://www.theiilp.com/IILP-Review-2019-20 (“Tracking the profession’s progress toward 
diversity and inclusion is made difficult by the continuing lack of data. Outside of law firms and Article III judgeships, 
the profession lacks even basic gender and racial/ethnic breakdowns by employment category, not to mention more 
detailed breakdowns by title, seniority and region; or more inclusive efforts covering sexual orientation and disability 
status. More robust statistics on the demographic distribution of lawyers are sorely needed.” 
 
iii “The term ‘minority’ typically is used to refer to aggregated data about African Americans, Asian Americans, 
Hispanics, and Native Americans . . ..”  Philip Lee, Demographic Summary IILP Review 2019-2020: The State of 
Diversity and Inclusion in the Legal Profession at 13 n.1 (2019), https://www.theiilp.com/IILP-Review-2019-20.  

iv While some may believe this is an issue of law school matriculation, personal barriers that bar entry into a field also 
play a major factor.  Mark C. Gordon, President and Dean of Mitchell Hamline School of Law, wrote on personal, 
and often hidden, barriers that affect many students and their journey to law school.  Dean Gordon has started a 
program at Mitchell Hamline School of Law that attempts to overcome these personal barriers by fostering 
mentorships and creating programs that adapt to different personal backgrounds.  Mark C. Gordon, Mitchell Hamline 
School of Law’s Gateway to Legal Education Program: Trying to Move the Needle, IILP Review 2019-2020: The 
State of Diversity and Inclusion in the Legal Profession at 71 (2019), https://www.theiilp.com/IILP-Review-2019-20. 
 
vThis information, and conclusions made from the information, can be found at their website; 
https://www.nalp.org/home.  National Association for Law Placement, Inc, 2020 Report on Diversity in U.S. Law 
Firms 5-6 (2020)  https://www.nalp.org/uploads/2020_NALP_Diversity_Report.pdf. 
 
vi Allison E. Laffey & Allison Ng, Diversity and Inclusion in the Law: Challenges and Initiatives - The legal profession 
remains one of the least diverse of any profession. How can we change it? American Bar Association (May 18, 2018), 
https://www.americanbar.org/groups/litigation/committees/jiop/articles/2018/diversity-and-inclusion-in-the-law-
challenges-and-initiatives/. 
 
vii For example, women of color are more likely to seek advancement than white women, more likely to be single, 
more likely to have extended family obligations, more likely to believe that participating in community activities is a 
personal responsibility, less likely to use a babysitter, and less likely to employ domestic help.  Destiny Peery, Paulette 
Brown, and Eileen Letts, Left Out and Behind The Hurdles, Hassles, and Heartaches of Achieving Long-Term Legal 
Careers for Women of Color, American Bar Association, at ix (Dec. 4, 2020),  
https://www.americanbar.org/content/dam/aba/administrative/women/leftoutleftbehind-int-f-web-061020-003.pdf. 

viii In-group favoritism is defined as “the tendency to favor members of one’s own group over those in other groups.” 
Jim Everett, et. al., Preferences and Beliefs in ingroup Favoritism  9 Frontiers Behavioral Neuroscience 15 (2015).  
 
ix Microaggressions are subtle slights or snubs, often rooted in stereotypes or biased assumptions, that are directed at 
historically stigmatized or minority status groups. Tori DeAngelis, Monitor on Psychology; 40 American 
Psychological Association 2 (2009), https://www.apa.org/monitor/2009/02/microaggression.  

x “Diversity fatigue happens when significant attention is paid to the issue, but slow advancement towards goals or 
improper communication and execution of initiatives create disengagement. Fatigue can fundamentally threaten 
progress—especially when individuals at various levels feel like they aren’t making headway, with some giving up 
entirely. There are some ways to fight diversity fatigue, however. And it starts with recognizing small victories. When 
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only 16.1 percent of attorneys are from diverse backgrounds, it’s easy to get overwhelmed with the amount of work 
to be done. But perspective is called for: That number has increased from 10.3 percent 15 years ago, so progress has 
been made.” Carrington Legal, Diversity in the Legal Field: The Past, Present, and Future, A look at Diversity in the 
Legal Profession, https://carringtonlegal.com/diversity-in-the-legal-profession (last visited June 15, 2021).   
 
xi Destiny Peery, Paulette Brown, and Eileen Letts, Left Out and Behind The Hurdles, Hassles, and Heartaches of 
Achieving Long-Term Legal Careers for Women of Color, 22 American Bar Association (Dec. 4, 2020),  
https://www.americanbar.org/content/dam/aba/administrative/women/leftoutleftbehind-int-f-web-061020-003.pdf. 

xii Id. at viii (citing Visible Invisibility: Women of Color in Law Firms, American Bar Association Commission on 
Women in the Profession, 2006, available at 
https://www.americanbar.org/content/dam/aba/administrative/women/visibleinvisibility-execsummary.pdf). 

xiii Id. at ix-x. 

xiv Id.   

xv William Arruda, The Difference Between Diversity And Inclusion And Why It Is Important To Your Success, 
Forbes (Nov. 22, 2016, 11:10 AM), https://www.forbes.com/sites/williamarruda/2016/11/22/the-difference-between-
diversity-and-inclusion-and-why-it-is-important-to-your-success/?sh=44addc765f8f.  
 
xvi Peery, supra.  
 
xvii Dr. Lisa Toppin, Driving Diversity And Inclusion Requires Cracking The Code On Sponsorship, Forbes (Nov. 
13, 2018, 9:00AM), https://www.forbes.com/sites/forbeshumanresourcescouncil/2018/11/13/driving-diversity-and-
inclusion-requires-cracking-the-code-on-sponsorship/?sh=663df74219fb.  
 
xviii Id.  

xix As a sociological theory, “intersectionality” is defined as “the complex, cumulative way in which the effects of 
multiple forms of discrimination (such as racism, sexism, and classism) combine, overlap, or intersect especially 
in the experiences of marginalized individuals or groups.”  “Intersectionality,” Merriam-Webster.com Dictionary, 
Merriam-Webster, https://www.merriam-webster.com/dictionary/intersectionality, accessed 16 June 2021. Most 
diversity initiatives fail to appreciate the effects of intersectionality, focusing instead on single categories “along one 
axis of race, ethnicity, gender, or identity.”  Laurie A. Morin, A Seat at the Table: Brining Four Pillars of Fourth Wave 
Feminist Strategies to the Legal Profession IILP Review 2019-2020: The State of Diversity and Inclusion in the Legal 
Profession at 128.  By focusing on the effects of marginalization toward only one aspect of a person’s identity, 
initiatives fail to address important factors facing individuals who may be subject to discrimination for multiple and 
compounding reasons.  For example, under a myopic consideration of diversity, a Black woman “can be Black or a 
Woman, but not a Black Woman.”  Id. (citing a seminal work, Kimberle Crenshaw, Demarginalizing the Intersection 
of Race and Sex; A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 
U. CHI. LEGAL F. 139, 140 (1989)). 
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Summer Associates

• Summer associates who are people of color increased by 1.2 percentage
points, growing from 35.26% in 2019 to 36.48% in 2020

• LGBTQ representation among summer associates increased by 0.8
percentage points, from 6.86% in 2019 to 7.68% in 2020

• Women accounted for over half of all summer associates at 53.62%

• Representation of LGBTQ individuals, people of color, and women
among summer associates in 2020 is in line with law school graduating
classes indicating a possibility of more diverse associates in the future

NALP 2020 Report on Diversity in U.S. Law 
Firms1

1

2
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Associates 
• Women made up 47.45% of associates in 2020 - the highest this

percentage has been since 1992 when the NALP began data collection
• The percentage of Black associates exceeded 5% for the first time in

2020
• The percentage of Black women associates increased to 3.04% in

2020, finally surpassing the 2009 figure of 2.93%
• In 2020, the percentage of Latinx associates increased almost half a

percentage point from 2019 to 5.64%
• The percentage of Asian associates decreased in 2020 to 12.12%, just

below the 2019 figure of 12.17%
• In 2020, 0.17% of all associates were Native American or Alaska Native

and 0.08% were Native Hawaiian or other Pacific Islander

NALP 2020 Report on Diversity in U.S. Law 
Firms 1

McGuireWoods |  4
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“ELEVEN YEARS LATER, REPRESENTATION OF 
BLACK WOMEN AT THE ASSOCIATE LEVEL 
HAS INCREASED BY JUST ONE-TENTH OF A 
PERCENTAGE POINT” 1

3

4
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Partners 

• Women made up 25.05% of partners in 2020 - increasing from 24.17%
in 2019

• Less than 4% of all partners in US. law firms are women of color

• Black women and Latinx women represent less than 1% of all partners
in U.S. law firms

• Native American or Alaska Native represent 0.18% of all partners

• Native Hawaiian or other Pacific Islander represent 0.06% of all partners

• The percentage of Black partners exceeded 2% for the first time in 2020
since NALP began collecting data

NALP 2020 Report on Diversity in U.S. Law 
Firms 1
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Equity Partners 
• Equity partners in multi-tier law firms are overwhelmingly white and

male
• The percentage of women equity partners increased by one percentage

point compared to 2019
• The percentage of equity partners who are people of color increased by

half of a percentage point compared to 2019
• According to a 2020 MLA survey on partner compensation: 2

• The average total compensation for non-White partners is 20%
lower than that of White partners

• The average male partner’s total compensation is 44% more than
the average female partner’s

• Compensation for Hispanic partners declined by 18%

NALP 2020 Report on Diversity in U.S. Law 
Firms 1

5
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IN 2020, COMPENSATION FOR WHITE 
PARTNERS WAS 20% MORE THAN THE 
COMPENSATION FOR NON-WHITE PARTNERS2

McGuireWoods |  8
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Other Important Takeaways 
• The percentage of LGBTQ lawyers reported in 2020 increased by one-

third of a percentage point, rising to 3.31%
• For firms reporting data, lawyers with disabilities represented 0.88% of 

all lawyers
• The NALP survey does not distinguish between physical and non-

physical disabilities; however, ALM’s Mental Health and Substance 
Abuse Survey found that 31.2% of ~3,800 respondents reported 
they are depressed, 64% reported they have anxiety, 10.1% reported 
they have an alcohol problem and 2.8% reported they have a drug 
problem 3

• Data for non-binary lawyers was collected within the NALP Directory 
of Legal Employers (NDLE) for the first time in 2020 

NALP 2020 Report on Diversity in U.S. Law 
Firms

7
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The Federal Judiciary ‐ Judges Who Sit On The Federal 
Bench Are Overwhelmingly White And Male 3

Gender Diversity

• 66.95% Men

• 33.05% Women

Racial Diversity

• 73.59% White

• 12.29% Black

• 8.11% Latinx

• 4.18% Asian-American

• 0.12% Native American

ARTICLE III JUDGES 4

9

10
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The Federal Judiciary ‐ Judges Who Sit On The Federal 
Bench Are Overwhelmingly White And Male 

Gender Diversity

• 69% Men

• 31% Women

Racial Diversity

• 86.6% White

• 7% Non-White

ARTICLE I BANKRUPTCY JUDGES 
(2017 STATS) 5

McGuireWoods |  12
CONFIDENTIAL

1. National Association For Law Placement, Inc. (NALP), “2020 Report On
Diversity In U.S. Law Firms,” (2020).

2. Major, Lindsey & Africa, “2020 Partner Compensation Survey,” (2020).

3. Janna Adelstein and Alicia Bannon, “Promoting Diversity Among
Federal Bankruptcy Judges,” The Brennan Center for Justice (October
18, 2019).

4. Federal Judicial Center, “Diversity On The Bench,” (last accessed Feb. 7,
2021) https://www.fjc.gov/history/judges/diversity-bench.

5. Kate Berry, “Building a Diverse Bench: Selecting Federal Magistrate and
Bankruptcy Judges,” The Brennan Center (August 7, 2017).
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Diversity in Insolvency: Putting Inclusive Ideas into Practice 

21 January 2021 

Presented by:  
American Bankruptcy Institute’s  

Diversity and Inclusion Training Working Group 

Moderator:   
Judge Barbara Houser 

Panelists: 
Carlos Dávila-Caballero 

Jade Eaton 
Sylvia James 

The following materials are excerpted from:
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AMERICAN BANKRUPTCY INSTITUTE 
DIVERSITY AND INCLUSION  

MISSION 

As a group of volunteers from across the insolvency practice our Mission 
Statement is: 

“to develop recommendations to increase diversity within ABI and its 
leadership, to help create opportunities for diverse ABI members, and otherwise to 
promote diversity within ABI and within our professions.” 

If you would like more information about the ABI’s efforts, or you would like 
to get involved, please look to the ABI’s website under ABI Diversity & Inclusion 
Initiatives.  
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Diversity in Insolvency: Putting Inclusive Ideas into Practice 

The Current State of the Legal Profession 

In October 2019, the Judicial Conference Committee on the Administration of 

the Bankruptcy System with the support of the Administrative Office of the U.S. 

Courts hosted a diversity symposium via a live national broadcast followed by local 

roundtable discussions in nineteen cities across the country.1 This diversity 

symposium, Roadways to the Federal Bench: Who Me? A Bankruptcy Judge?, 

showcased the importance of diversity while highlighting that the bankruptcy bench 

is the least diverse federal bench.2  

However, many practitioners that attended the event in their respective cities 

shared anecdotes and observations that the world of insolvency also lacks diversity, 

particularly as attorneys become more senior in their firms. These anecdotes are not 

new.3  

The research and the studies so far have focused on the general practice of law, 

but the world of insolvency can use this research to better serve clients and 

customers. Including diverse lawyers at all levels of a legal environment improves 

1 Roadways to the Federal Bench: Who Me? A Bankruptcy Judge?, ADMINISTRATIVE OFFICE OF THE
U.S. COURTS, https://www.uscourts.gov/judges-judgeships/about-federal-judges/roadways-federal-
bench-who-me-bankruptcy-judge (last accessed Jan. 7, 2021); see also HON. ROBERT A. GORDON, The 
Unfinished Bench: Fostering Diversity in the Bankruptcy Court, 38 AM. BANKR. INST. J. 7, 31, 58 
(July 2019). 
2 Roadways, supra note 1. 
3 Gordon, supra note 1, at 30-31. 
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the practice of law. Yet, diverse lawyers do not accelerate or make partner level at 

the same pace as their non-diverse counterparts.4  

Historic and Current Representation 

Following the last round of major legal layoffs in 2009, the data gathered in 

the last ten years shows incremental increases in representation, but this same data 

highlights the lag between the growth in associates from diverse backgrounds when 

compared to partners of diverse backgrounds.5 

In 2009, people of color filled just over 6% of the partner positions in major U.S. 

firms, even though people of color filled almost 20% of the associate positions in the 

same period.6 As of 2019, people of color filled just under 10% of the partner positions 

in major U.S. firms, even though people of color filled over 25% of the associate 

positions.7 

In 2009, women filled almost 46% of the associate positions while constituting 

just over 19% of the partner positions.8 In 2019, women filled almost 47% of the 

associate positions while constituting just over 24% of the partner positions.9 

In 2009, women of color represented 11% of the associate classes, but as 

partners, women of color occupied less than 2% of the positions.10 Women of color 

4 NATIONAL ASSOCIATION FOR LAW PLACEMENT, INC. (NALP), 2019 REPORT ON DIVERSITY IN U.S. LAW
FIRMS, 1-4 (2019). 
5 Id. at 10-12. 
6 Id. at 11. 
7 Id.  
8 Id.  
9 Id.  
10 NATIONAL ASSOCIATION FOR LAW PLACEMENT, INC., supra note 4, at 11. 
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represented almost 14% of the associate classes in 2019, but as partners, women of 

color only represented just over 3% of the positions.11 

In 2009, summer associate classes comprised a group of over 46% women, 24% 

people of color, and almost 13% women of color.12 In 2019, summer associate classes 

comprised a group of almost 53% women, over 35% people of color, and over 21% 

women of color.13 

The partner and associate demographics reported by NALP over this same ten-

year period highlight even greater lags in growth.14 In 2009, individuals identifying 

as Asian represented 2.2% of the partnership level, only increasing to 3.89% by 

2019.15 Over the same time period, individuals identifying as Black or African-

American represented only 0.57% of the partnership level, only increasing to 1.97% 

by 2019.16 For individuals identifying as Latinx,17 their representation at the partner 

level only made up 1.65% in 2009.18 This representation only grew to 2.52% by 2019.19 

For women of color, the statistics lag even further. Women identifying as 

Asians comprised only 0.76% of partners in 2009, and this representation only 

increased to 1.46% by 2019.20 Women identifying as Black or African American 

comprised only 0.57% of partners in 2009, and this representation only increased to 

11 Id. 
12 Id. at 12. 
13 Id. 
14 Id. at 16. 
15 Id. 
16 NATIONAL ASSOCIATION FOR LAW PLACEMENT, INC., supra note 4, at 16. 
17 Consistent with the language of the report, the term Latinx, a gender-neutral term for people of 
Latin American descent, is used to describe the Hispanic/Latino populations. Id. 
18 Id. 
19 Id. 
20 Id. 
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0.75% by 2019.21 Women identifying as Latinx comprised only 0.41% in 2009, and 

this representation only increased to 0.80% in 2019.22 

Associate diversity in this time period did not increase for every demographic. 

Associates identifying as Asian represented 9.28% in 2009 increasing to 12.17% by 

2019.23 Associates identifying as Black or African American represented 4.66% in 

2009 increasing only to 4.76% by 2019.24 Associates identifying as Latinx represented 

3.89% in 2009 increasing to 5.17% in 2019.25 

For women of color, less representation growth occurred. Women identifying 

as Asians represented only 5.12% of associates in 2009 increasing only to 7.17% by 

2019.26 Women identifying as Black or African American represented only 2.93% of 

associates in 2009 decreasing to 2.8% by 2019.27 Women identifying as Latinx 

represented only 2% of associates in 2009 increasing only to 2.7% by 2019. 

Research indicates that total number of hours billed do not vary with any 

statistical significance across the demographics.28 However, the billable hour rate 

difference between genders because first identifiable at the associate level, where 

female associates bill at 96% of the hourly rate of their male counterparts.29 This 

billing rate gap increases to an average of 5.5% at the non-equity partner level.30 At 

21 Id. 
22 NATIONAL ASSOCIATION FOR LAW PLACEMENT, INC., supra note 4, at 16. 
23 Id.  
24 Id. 
25 Id. 
26 Id. 
27 Id. 
28 NATIONAL ASSOCIATION OF WOMEN LAWYERS (NAWL), 2019 SURVEY REPORT ON THE PROMOTION
AND RETENTION OF WOMEN IN LAW FIRMS, 4 (2019). 
29 Id. 
30 Id. at 5. 

34



the equity partner level, the average female equity partner billed 82% of the average 

male equity partner, all while not working statistically different hours.31 

Where are Diverse Lawyers Working? 

Where diverse lawyers work may impact their ability to make partner. 

Geography appears to play some role, but the depth of the role is not clear. Cities in 

California and Texas account for seven of the top ten metropolitan areas with the 

highest percentage of partners who identify as people of color.32 Size of city also may 

play a role with five of the ten largest cities in the United States being among the 

best cities for lawyers of color to make partner.33 

Diverse lawyers may also not work at firm jobs into the years one might expect 

to make partner. Studies beginning in 2000 followed lawyers throughout their career 

reporting results in 2004, 2009, and 2014.34 Those studies concluded that lawyers 

identifying as Black or African American and Latinx were more likely to work for the 

government than their colleagues from other demographics.35 Lawyers identifying as 

Black or African American and Latinx also were more likely to be solely practitioners 

than their colleagues from other demographics.36   

How to Close the Gap 

31 Id. at 6. 
32 AMERICAN BAR ASSOCIATION, ABA PROFILE OF THE LEGAL PROFESSION 2020, 37 (2019). 
33 Id. 
34 Id. at 43. 
35 Id. 
36 Id. 
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Some firms and legal departments already are making commitments to 

diversity through participation in the Mansfield Rule principles.37 Legal departments 

can become Mansfield Certified if the departments look at least 50% historically 

underrepresented lawyers for 70% or more of certain activities and leadership roles.38 

Others are utilizing best practices to interrupt biases at multiple stages of 

hiring, retention, and compensation considerations.39 Numerical targets are rarely a 

goal of these programs.40 

State bars and bar associations implemented diversity, equity, and inclusion 

or eliminating bias initiatives, taskforces, and education requirements in these areas 

to improve the legal profession.41 

Economic Benefit of Diversity 

Law firms concerned about their bottom line should take diversity seriously. 

Research supports the economic benefit of diversity.42 In a May 2020 study, 

companies with gender diversity on the executive teams experienced above-average 

37 Mansfield Rule for Legal Departments Launches 2.0 Cohort to Continue Boosting Diversity in 
Leadership and Outside Counsel Ranks, DIVERSITY LAB https://www.diversitylab.com/pilot-
projects/mansfield-rule-legal-department-2-0-edition/ (last accessed Jan. 7, 2021). 
38 Id. 
39 NATIONAL ASSOCIATION OF WOMEN LAWYERS, supra note 28, at 9-13. 
40 DEBORAH L. RHODE & LUCY BUFORD RICCA, Diversity in the Legal Profession from Managing 
Partners and General Counsel, 83 FORDHAM L. REV. 2483, 2489 (2015). 
41 See e.g., AMY STARNES, State Bar Board of Directors Takes Action at Special Meeting, TEXAS BAR
BLOG NEWS ON THE LAWYERS AND LEGAL PROFESSIONALS OF TEXAS (July 28, 2020) 
https://blog.texasbar.com/2020/07/articles/state-bar/state-bar-board-of-directors-takes-action-at-
special-meeting/ (last accessed Jan. 7, 2021); see also Section of Litigation Implicit Bias Initiative, 
AMERICAN BAR ASSOCIATION (2012) https://www.americanbar.org/groups/litigation/initiatives/task-
force-implicit-bias/ (last accessed Jan. 7, 2021). 
42 MCKINSEY & COMPANY, DIVERSITY WINS: HOW INCLUSION MATTERS, 3 (2020); see also JULIET
BOURKE & BERNADETTE DILLON, The Diversity & Inclusion Revolution, 22 DELOITTE REVIEW 83-84 
(Jan. 2018). 
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profitability compared to similar companies.43 Higher levels of diversity in positions 

of management and decision-making also indicated a trend of outperforming 

competitors with lower levels of diversity in management positions.44 

Inclusive Ideas 

Recruiting diverse candidates does not solve all issues. Firms must also 

embrace equity and inclusion. Effort must be put into developing the diverse 

associates at the same level as non-diverse associates. 

Create More Subject Matter Experts 

One method of development is the plan to create more subject matter experts. 

This method requires: 

• Avoiding using a go-to person
• Manifesting skill-building work in junior attorney
• Providing critical feedback in a non-punitive format
• Making retention of talent a priority

To avoid the go-to person, partners and senior associates should develop a 

system to evaluate how work assignments are distributed. To distribute assignments 

more evenly consider these suggestions: 

• Avoid the time crunch! Too often the temptation is to provide the
assignment to an associate who has done it before, especially when
under time pressure.

• Rotate desirable assignments throughout the junior attorney pool.
• Allow junior associates to request work or training in set areas.
• Use administrative staff when possible for administrative tasks are

required instead of attorneys.
• If attorneys must be used for administrative tasks, create a rotation

system so there is not a disproportionate impact on a select group of
attorneys.

43 MCKINSEY & COMPANY, supra note 42, at 3. 
44 Id. 
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To manifest skill-building work in junior attorneys set goals and standards 

unrelated to billable hours for junior attorneys to achieve.  

• Ensure individuals of diverse backgrounds help develop the goals and
standards.

• The goals and standards may relate to client contact, types of pleadings,
or number of court appearances.

• Assist with creating skillsets that can be built upon and useful at higher
levels within the firm.

• Provide adequate training to these junior attorneys at regular intervals.

Focus on growing the quality of attorneys within the firm when giving 

feedback. Some suggestions to encourage growth include: 

• To provide critical feedback in a non-punitive format create a standard
rubric for partners and senior associates to use.

• Ensure the group creating the rubric include people of diverse
backgrounds.

• The rubric should be available for the junior attorneys to review to
understand areas of strength and improvement.

• Feedback should be given at regular intervals, not just when a mistake
occurred.

If a firm is serious about increasing diversity, equity, and inclusion, making 

retention a priority is a must. A firm can demonstrate its commitment to retention in 

a myriad of ways. Some suggestions are as follows: 

• Devote the time and resources into growing junior attorneys.
• Provide diversity, equity, and inclusion training to all employees on an

ongoing basis.
• Use bias-interrupting techniques when evaluating all attorneys.
• Make people of diverse backgrounds part of the promotion committees.
• Have well-articulated goals and standards for promotion that junior

attorneys can work towards.

Mentorship Versus Sponsorship 

38



Mentors must be a good match for the junior attorney. Too often the mentors 

receive an assignment at random and encourage the junior attorneys to come chat if 

there is a problem. Junior attorneys seeking to avoid burdening their mentors will 

not engage regularly, losing the value of the mentorship relationship. 

Mentors should check-in regularly with their mentees. Mentors can talk 

strategy, ask about workloads, and develop a rapport to potentially advocate for the 

junior attorneys to receive more desirable assignments.  

A sponsor may differ from a mentor as this can be someone not formally 

assigned to the junior attorney. However, a sponsor can serve an equally vital role. A 

sponsor must be someone that sees the junior attorney, values the junior attorney, 

and promotes the junior attorney.  

Interrupting Bias Best Practices When Conducting Performance Evaluations 

These are some suggested best practices to implement a less bias performance 

evaluation system: 

• Using a formal performance evaluation process
• Articulating clear and specific performance standards related to each job
• Training individuals to spot biases in the evaluation process
• Separating a person’s personality from such person’s skill set when evaluating
• Monitoring evaluators for patterns of bias
• Considering potential as a separate category from performance
• Requiring evidence from the relevant time period to support the evaluation

39



How to Put Diversity, Equity, and Inclusion Ideas into Practice 
No Matter the Firm Size 

• Create a Plan
• Make Diversity, Equity, and Inclusion a priority from the top down
• Look critically at staffing assignments
• Evaluate who gets most of the attention for development
• Use objective promotion and salary determination criteria
• Include all groups in social functions

40
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Implicit Bias: Should the Legal Community Be Bothered?

====== 615 ======

Bernice B. Donald,
Sarah E. Redfield 1

Introductory note: While much of the research on implicit bias has focused on Black/White, implicit bias is relevant to all groups,
and where groups intersect, bias is likely even more present. As you review this article, we urge consideration of other groups,

including those defined by socioeconomics, religion, LGBTQ, gender, disability, age, and other social groupings.2

The term “implicit bias” has increasingly become part of our common vocabulary.3 If this wasn’t the case before Starbucks
garnered national media attention for the arrest of two Black men at its Philadelphia store and its subsequent closing of all of its

stores to “train” its employees about implicit bias,4 it certainly is now. But what is the fuss about? Should the legal community be
bothered to learn about implicit bias and its manifestations? Can it be that we are implicitly biased and making decisions that we
might not really endorse? Are there strategies to interrupt and minimize its impact? Yes, yes, and yes.

====== 616 ======
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The Implicit Association Test
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Yes, We Should Bother to Become Bias-Literate5

“There is a mountain of evidence—independent of any single test—that implicit bias is real . . .and it matters.”6 For the legal
community, the significance of the scientific research measuring implicit bias is that it allows us to conceptually understand the
intransigent manifestations of inequality and inequity that previously defied explanation—that is, defied explanation if we don’t
assume (as we do not) that we are all sexists, racists, etc. What’s more, we should be encouraged to bother about implicit bias by
the emerging research: “As disturbing as this evidence is, there is too much of it to be ignored. Moreover, recent discoveries

regarding malleability of bias provide the basis to imagine both individual and institutional change.”7

But really, why bother? We answer that the manifestations of its impact are too great to ignore. In our training on implicit bias,

we sometimes answer, “It could save your mother’s life,” and it could.8 This is an impact hard to ignore, as are, for our purposes
here, the many manifestations of implicit bias in our legal system discussed in later sections.

Being Able to Measure Implicit Bias Is Significant

Twenty-five years ago, if we wanted to know if someone was biased, we asked.9 While this yielded some information, it was

likely to be shaded by the responders’ not wanting to admit bias or perhaps not even recognizing their own biases.10 In the
1990s, University of Washington Professor Dr. Tony Greenwald and his colleagues put forward a way to look for bias that
measured rather than asked, a way that could “reveal attitudes and other automatic associations even for subjects who prefer not

to express those attitudes”: the Implicit Association Test (IAT).11

The Implicit Association Test

The IAT is typically taken online, where takers are presented with prompting words or pictures and match them with specified

categories. Readers can find and take this test in a variety of categories at the Project Implicit website.12 To illustrate, the prompts

and categories in the IAT for weapons/race look like this:13

====== 617 ======
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====== 618 ======

The IAT identifies bias based on the comparative speed with which we respond to prompts to pair a prompt with an attribute.14

One thing flows from another without conscious thought. For example, we are quicker to associate the name “Greg” with “male”

and the name “Emily” with “female” than the reverse, or in the illustration, “European Americans” with “Harmless Objects.”15

Millions of people taking the IAT have shown that implicit biases are pervasive.16 Aggregated results indicate that a majority

demonstrate an automatic preference for European-American over African-American,17 for women and families over women and

careers,18 for women and liberal arts over women in science,19 for abled over disabled.20 As these results suggest, there is a
preference for the dominant group. At the same time, IAT results show that “members of stigmatized groups (e.g., Black people,
gay people, older people) tend to have more positive implicit attitudes toward their own groups than do people who are not in the

group, but that there is still a moderate preference for the more socially valued group.”21 Project Implicit explains, “We think that
this is because stigmatized group members develop negative associations about their group from their cultural environments, but

also have some positive associations because of their own group membership and that of close others.”22

Measuring Implicit Bias Has Focused Our Attention on Its Many Manifestations in Our Legal
System

While Starbucks is recent news, the work of the legal community, including several among us who are both psychologists and

lawyers, is of longer-standing.23 Indeed, lawyers and judges had much to consider as the science on implicit bias emerged and

grew more robust. Disproportionality—where a group is out of proportion to its representation in the population24—is and has long
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been present in negative ways in many aspects of society including education, employment, housing, and certainly law. We know

that justice is not equally perceived among all groups in our society.25 Not surprisingly, our criminal justice system26 offers a deep

and disturbing illustration, where decisions at each juncture show indication of being infuenced by implicit bias: arrest,27

prosecution,28 defense29 juries,30 convictions,31 pre-sentence reports,32 sentencing,33 including death penalties,34 and prison

populations.35 We know that the school-to-prison pipeline approaching these junctures is also disproportionately populated with
LGBTQ children, children of color, and children with disabilities, who are typically disproportionately

====== 619 ======

arrested, referred, detained (longer), charged, found delinquent, and confined.36 As Judge Bennett summarizes, “What aspects of
today’s civil and criminal justice systems might be implicated and affected by participants’ implicit biases? Everything and

everybody.”37

Measuring Implicit Bias Provides Insight into Its Negative Manifestations in Our Legal System
and to Opportunities for Change

There has (at least until very recently)38 been a societal trend against the explicit expression of racism and other forms of

bias.39 Despite this trend, the manifestations of differences and inequities among groups remain long-standing and seemingly
intransigent. Nor can these disproportionalities be dismissed as arising because of the different (bad) behavior of certain

groups.40 Some researchers have called this a riddle:41 If the lessening of explicit bias is real, and if our decisions are being

made in good faith, why does inequity endure, why is change taking so long?42 One answer: As psychology research in recent
decades suggests, one reason for this divide is that much discrimination may be driven by implicit bias rather than explicit

prejudice.43

This answer—that the disparities in equity and justice might arise from implicit unintended bias, rather than explicit, even if
unstated, bias—offered an important explanation. We were making decisions that were part of systems that showed bias even

though those decisions were not necessarily consistent with our values and may not even have been known to us.44 Later work
from Drs. Greenwald and Pettigrew offered a further important insight when they suggested that differences and inequities might

come less from bias against someone in our out-groups than from the results of biases helping someone in our in-group.45

What Does Implicit Bias really Mean?

Implicit bias and its correlates in group dynamics and communication are all about our quick, unconscious responses,

sometimes referred to as “System 1 thinking,” distinguished from more deliberate and conscious “System 2 thinking.”46

====== 620 ======

Implicit and Explicit Bias defined

Explicit bias is a preference deliberately generated and consciously experienced as one’s own.47 For example, when the

Miami police circulated a game of “Black Monopoly,” where every square was marked “Go to Jail,” that was explicit bias.48Implicit

bias is an association or preference that is not consciously generated and is experienced without awareness.49 It reflects our life

experience and social context, from our culture, from the media, from all around us all the time,50 what Drs. Greenwald and

Banaji have described as “unsought cultural expertise, condensed into stereotypes and attitudes.”51 For example, when
employers who consciously and sincerely express their intent to hire as equal opportunity employers turn out to call White

applicants back 50% more often than African-Americans, this evinces implicit bias.52 Or when chatting with a person in a
wheelchair, people talk louder, this too is likely implicit bias—they probably don’t consciously believe that all folks in a wheelchair
also have hearing disabilities. In some cases, both implicit and explicit biases may be at play. For example, Professor Nicole
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Gonzalez Van Cleve’s Crook County: Racism and Injustice in America’s Largest Criminal Court53 is a tour de force of explicit bias,
but reviewing the book, Professor L. Song Richardson offers the additional observation that together with obvious racism, “under

conditions of systemic triage, implicit racial biases are likely to thrive.”54

Implicit bias may well be disassociated from our consciously held attitudes and beliefs.55 As Dr. Mahzarin Banaji and her
colleague Dr. Calvin Lai describe this discovery:

[u]sing a variety of methods to get at these associations has led to a striking set of discoveries. Among the most central of
these discoveries is that within the same individual mind there exists multiple actors: a deliberative decision-maker who aspires to
egalitarian ideals and a less conscious partisan who is attentive to the similarity, familiarity, and social standing of those who are

judged.56

Describing this new science, MIT Professor of Biology Dr. Nancy Hopkins observed:

If you asked me to name the greatest discoveries of the past 50 years, alongside things like the internet and the Higgs particle,
I would include the

====== 621 ======

discovery of unconscious biases and the extent to which stereotypes about gender, race, sexual orientation, socioeconomic

status, and age deprive people of equal opportunity in the workplace and equal justice in society.57

While there is lively debate about the extent,58 implicit biases have been found to correlate to some degree with explicit biases

and behavior.59 In any case, it is clear that implicit biases can and do have real-world consequences in school,60 in hiring,61 in

evaluation,62 in productivity,63 in court,64 or on the street.65 For just one illustration, consider Dr. Arin Reeves’ study of
confirmation bias in partner reviews of two identical legal memos. The memos were labeled “Thomas Meyer, third-year
association NYU,” with one described as African-American, the other, Caucasian. Reviewing partners, who had agreed to

participate in a “writing analysis study,” scored the memo 3.2 out of 5 for the African-American version and 4.1 for the White.66

The comments were equally telling: for the African-American “Needs lots of work; can’t believe went to NYU”; for the Caucasian,

“Good analytic skills; generally good writer with potential.”67

Group Dynamics Are Part of the Implicit Picture68

As Dr. Reeves’ work suggests, implicit biases relate to our affiliations as members of an in-group and also to our cultural

values and social standing. Looking at our implicit responses to in- and out-groups again shows real-life consequences.69

Experimental work substituting names on otherwise identical documents or qualifications shows how pervasive these implicit

associations can be.70 For just a few of many examples: scientific abstracts are judged as “poorer quality” when attributed to a

female rather than a male;71 professors in online courses are evaluated lower when thought to be female,72 women and people of

color are evaluated lower as leaders than White males.73

What does all this reflect? That we are all part of cultural groups and that we tend to prefer our own. We tend to recognize

members of our in-group more quickly and more accurately.74 We respond to them more favorably and think it fair that we do

so.75 We readily connect (or not) when someone appears a certain way—for example, based on age, sex, and race76—or is

labeled a certain way—for example, American or poor.77 In one often-cited experiment, researchers showed participants a video
of nine-year old Hannah taking a test, giving different information about her socioeconomic group: those told she “came from a
high SES [socioeconomic status] rated her abilities well above grade level, whereas those for

====== 622 ======

whom the child was identified as coming from a lower-class background rated her abilities as below grade level.”78 Our group-
related tendencies also implicitly influence memory, so that, for example, we inhibit memory of stereotype-inconsistent aggression
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for in-group members79 and remember out-group members as more aggressive.80 These errors are related not to consciously

racist attitudes or preferences, but to participants “systematically and implicitly mak[ing] stereotype-driven memory errors.”81

We also tend to exaggerate differences between our in-group and others.82 For members of our in-groups, we tend to attribute

poor behavior to something in the external situation—for example, just bad luck.83 For those who are members of our out-groups,
we tend to assign blame dispositionally, genetically (they are all lazy); and even where an out-group member does well, we

assign praise based on this being an exceptional case, perhaps due to luck or special advantage.84 In this mindset, we are really

unlikely to give an out-group member the benefit of the doubt.85 Categorizing in this way ignores individuation and leads to what

some have described as the ultimate attribution error.86 Consider the tendency to believe that women in leadership positions have

succeeded against expectations, are lucky, work hard (instead of being competent).87 In one of our training sessions, a professor

asked the group, “How often have you heard a woman described as a genius?”; the answers: rarely, if ever.88 It is easy to see
how a profession dominated by more White men than any other group will continue to be a profession dominated by more White

men than any other group.89

Micromessages Are Part of the Implicit Picture

The effects of implicit biases and group dynamics are reinforced by micromessaging, which itself is often implicit.90

Micromessages are small messages—not the kind of thing that would be actionable, but a message nonetheless. Mary Rowe,
defining these messages based on her work at MIT in the early 1970s, described them as Saturn’s rings: Each dust particle is

small, but cumulatively they obscure the planet.91

Micromessages can be verbal or nonverbal—what you say or do not say, who you sit next to, what messages or pictures are
displayed in your office or courthouse. What is a young woman of color experiencing when she walks into her law school atrium
day after day seeing that all of the pictures displayed are White men? Well, no (explicit) bias here; they are all former deans, and
they were in

====== 623 ======

fact all White men.92 Another common example is addressing individuals in some groups by their title (Judge Smith, Dr. Smith)

and others by their first name (Julie or Jimmy)93 or traits,94 or worse, simply not learning or using their real names at all.95

Consider a teacher who decides that a student’s name is too hard to learn and so calls that student “Frank,” all to the amusement
of the rest of the class—a microinvalidation to the student, a microaffirmation to the rest who are correctly called by name. In a
different context, consider criminal court, as Professor Van Cleve describes defendants: “Defendants are dressed in
homogeneous beige jumpers—their “D-O-Cs” (for “Department of Corrections”). Some jumpers are color-coded—yellow, orange,
or beige—which denotes the jail or penitentiary location. Sometimes these colors allow professionals to identify a defendant

without using a name.”96 Another powerful and well-documented example of micromessaging is the tendency to interrupt women

more often than men97 or to credit men more often than women—again, microinvalidation and insult to the women,

microaffrmation to the men.98

As these examples suggest, micromessages can be both affirmative, conveying inclusion and respect to some, and negative,

conveying exclusion and diminishment to others. What’s more, they are contagious.99 If a person in authority or power does not

acknowledge someone, others are likely to also ignore that person.100 And they accumulate to influence engagement, behaviors,

and out-comes.101

When Motivated, It Is Possible to Interrupt Implicit Bias and Alter Its Manifestations

A few provisos: This is not what we’re used to; it doesn’t matter how smart we are.
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Before addressing bias interruption in earnest, we recognize a few points for context. We know that much of what we are
discussing is the antithesis of the “thinking like a lawyer,” System 2 thinking approach we learned in law school. Implicit bias by its
very definition is not the careful analytical reasoning these watchwords represent. Implicit bias is, well, implicit; it’s human. Not

everything is as it seems. If you’ve never done it, try the “monkey business illusion.”102 Not wanting to be spoilers, we’ll let it

speak for itself. Or look at Adelson’s checker-shadow illusion.103 For something a little more extended and involving what we

might call a social illusion,104 watch “The Lunch Date” (about ten minutes).105

====== 624 ======

We also note that how smart we are does not control how implicitly biased we are and should not lead us to be overconfident

in our ability to be fair; believing ourselves objective seems to make us prone to decide otherwise.106 When Professor Jeff
Rachlinski and his colleagues queried judges at a judicial education conference, 97% rated themselves in the top 50% of other

judges there with respect to their ability “to avoid racial prejudice in decisionmaking.”107 Reminiscent of the mathematical

impossibility of Garrison Keillor’s Lake Wobegon, where all the children are above average,108 this was not the reality of the

testing.109 Enough said.

A few (more) provisos: Some situations are particularly susceptible to implicit bias.

When decisions are discretionary or based on ambiguous inputs, “biased judgements are to be expected.”110 That is, the very
things that lawyers and judges do all the time are the things most susceptible to implicit bias and to our falling back on our

stereotypes.111 We are almost always needing to resolve or decide where some information is ambiguous. One classic study that
gives a good picture of this is the 1976 “shove,” where participants saw a video of an ambiguous shove. When done by the Black

actor, the shove was found hostile or violent; by the White actor, in jest or playing around.112 It’s certainly easy to extrapolate this
example to our everyday lives. Think too about our tendency to choose (exercise our discretion) to hire and pay more to those

who look like us,113 or—we couldn’t resist putting in this example—marry those who share our first initials (which Sarah did!).114

Research Shows That Implicit Bias Can Be Interrupted with Evidence-Based Training and
Strategies

Although research on techniques to interrupt bias is comparatively recent and conclusions vary,115 change is possible. As
psychologist Nilanjana Dasgupta observes, “[T]he path from implicit bias to discriminatory action is not inevitable. People’s
awareness of potential bias, their motivation and opportunity to control it, and sometimes their consciously held beliefs can

determine whether biases in the mind will manifest in action.”116 Whether or not such efforts can actually change results on the

IAT,117 there is “compelling evidence” that recipients of knowledge-based training118 are able “to recognize bias and its

consequences for minorities, then address it in the world around them.”119 For example, training on implicit bias and use of bench
cards produced a measurable change in judges’

====== 625 ======

juvenile detention decisions to meet the stated goal of keeping children with their families.120 Consistent with this, training on

implicit bias has produced significant results increasing women in STEM fields, not only in changing awareness,121 but also in

actually increasing hiring numbers.122

There is also some indication that interventions that increase awareness (without all of training attributes mentioned above)
have some impact. For example, doctors who were aware of the purpose of the IAT study compensated for their implicit biases in

delivering appropriate thrombolysis treatment.123 In a different context and scope, researchers recorded a change in implicit bias

as a result of the prominence of Black Lives Matter.124 Similarly, though not focused specifically on implicit bias, some remarkable
work by Dr. Jason Okonofua and his colleagues shows that relatively brief training interventions to induce an empathetic mindset

can change school discipline results.125
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Successful Training Has Certain Attributes126

So what are the aspects of successful training? What should we be looking for?127 Let’s start with what it’s not: It’s not a one-

time one-hour presentation.128 New York City, for example, mandates eight hours for its police officers and recruits.129 It’s not, to

paraphrase Dr. Lori Fridell, the leading trainer for Fair and Impartial Policing, your grandparents’ diversity training,130 which has

often been found unsuccessful.131 And perhaps most important to keep in mind, it’s not something that is necessarily going to
change your implicit biases as measured on an IAT. Then, what is successful training? From our experience to date, we’d say:

====== 626 ======

It starts from a point of no blame; implicit bias is human, we are all human.132

It considers the audience and its relationship to the trainer(s).133

It is engaging, interactive, and encourages refection.

It is an evidence-based approach.134

It couples awareness with specifically identified strategies to interrupt bias appropriately matched to participants’

situations.135

More specifically, we have found success where training is structured so participants:

become aware of implicit bias, group preferences, and micromessages and their manifestations;

learn to define implicit bias and anticipate triggering situations;

learn to identify critical decision-making points relevant to their needs (it doesn’t matter whether you like blueberry or

squash pie, but it does matter when you are deciding between discipline choices);136

learn to evaluate the potential harm/beneft of bias interrupting interventions;137

recognize the critical role of ambiguity so as to avoid the likelihood of falling back on stereotypes;

recognize the critical significance of discretion and provide strategies for blinding or limiting discretion where possible;138

identify metrics to assure accountability;

provide resources and offer opportunity to practice and revisit the training/strategies.

These strategies are both individual- and system-oriented, including those from implicit bias–based research and other
research on changing habits. By way of specific examples, we suggest training on a combination of strategies, including

individuating,139 using checklists or pre-commitment to criteria to limit discretion,140 using implementation intentions,141
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encouraging diverse contact and counter-stereotyping,142 fipping or otherwise taking different perspectives,143 slowing down

decision making,144 structuring opportunities for seeking more evidence/information to clarify ambiguity,145 and even eating

lunch.146 Again, this

====== 627 ======

list offers some illustration of skills developed in training, but is not inclusive and is, of course, subject to new knowledge and
particular settings. As Drs. Lai and Banaji have recently concluded:

Evidence of implicit bias has raised the bar on the challenges faced by modern democracies. . . . Understanding that
discrimination is possible without an intention to harm is difficult to grasp and even harder to solve given the presence of legal
systems founded on the idea of intent as pivotal in determining justice. However, recent discoveries on the possibility of
addressing the pernicious consequences of implicit bias show that what may seem to be inevitable effects of implicit bias need

not be so. The research we have reviewed show individual minds to be sensitive to change given the right inputs.147

A Personal Closing Note

In our own work on this, we always give people “homework.” Here we suggest two assignments: First, take the IAT if you haven’t

already tried it.148 Second, watch the media to grow your understanding of how we acquire “unsought cultural expertise,

condensed into stereotypes and attitudes.”149 The following iconic pictures from Hurricane Katrina are an illustration to get you

started:150

====== 628 ======

For those of you already involved in this area, we urge you to continue your work; for those of you relatively new to this area, we
especially encourage you to get some training, try some of the homework. We invite all of you to stay in touch with us on ideas
expressed here or initiatives you have taken.

====== 629 ======

 ______________________________________________________________________

Judge Bernice B. Donald was appointed to the U.S. Court of Appeals for the Sixth Circuit
in 2011. Prior to service on the U.S. Court of Appeals, she served on the U.S. District
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Association, the National Association of Women Lawyers, and her state and local
community, and has received over 100 awards for professional, civic, and community
service. Professor Emerita Sarah E. Redfield is a professor emerita at the University of
New Hampshire School of Law. Her primary teaching areas are education and
administrative law, and her continuing scholarship focuses on diversity and inclusion, with
a particular focus on implicit bias. She has also served on the faculty of PLI’s California
MCLE Marathon 2018: Current Developments in Legal Ethics-Competence Issues-
Elimination of Bias. Both authors are leaders in the American Bar Association Criminal
Justice Section’s Implicit Bias Initiative.

______________________________________________________________________

====== 630 ======

Notes

A note on notes: One aspect of implicit bias is invisibility of the stigmatized individual. We make a small step toward addressing
this by trying to include all authors in footnotes rather than reverting to The Bluebook’s suggested “et al.”

Bernice Donald, U.S. Court of Appeals for the Sixth Circuit, and Sarah Redfield, Professor of Law, University of New Hampshire, worked together on
the ABA’s book on implicit bias, which work underlies this piece. We once again thank all of our co-authors from whom we continue to learn.
E�������� J������: R������� B��� (Sarah E. Redfield ed., 2017).

See generally Michelle Benedetto Neitz, When Myths Become Beliefs: Implicit Socioeconomic Bias in American Courtrooms, in E�������� J������,
supra note 1, at ch. 5. Court opinions discussing bias, including implicit bias, are beyond the scope of this article.

See, e.g., K����� I���., S���� O� T�� S������: I������� B��� R����� (2013). This annual review is available for years 2013 through 2017 on the
Kiriwan Institute website. See Implicit Bias Review, K������ I���., http://kirwaninstitute.osu.edu/researchandstrategicinitiatives/implicit-bias-
review/ (last visited Oct. 16, 2018).

See, e.g., Starbucks Closes More Than 8,000 Cafes for Racial Bias Training, �������� (May 29, 2018),
www.theguardian.com/business/2018/may/29/starbucks-coffee-shops-racial-bias-training; Diana Stancy Correll, Manhattan Lawyer Who

Threatened to Call ICE on Spanish Speakers in Viral Video Faces Formal Complaint, W���. E������� (May 17, 2018),
www.washingtonexaminer.com/news/manhattan-lawyer-who-threatened-to-call-ice-on-spanish-speakers-in-viral-video-faces-formal-
complaint.

This term is attributed to Ruta Sevo & Daryl E. Chubin, Bias Literacy: A Review of Concepts in Research on Discrimination (Feb. 2008) (describing bias
literacy as first step to change bias).

Keith Payne, Laura Niemi & John M. Doris, How to Think About “Implicit Bias”, S��. ��., Mar. 27, 2018 (quotations merged); see also, e.g., Mahzarin R.
Banaji & Anthony G. Greenwald, The Implicit Revolution: Reconceiving the Relation Between Conscious and Unconscious, 72 A�. P������. 861
(2017); Calvin K. Lai & Mahzarin R. Banaji, The Psychology of Implicit Intergroup Bias and the Prospect of Change 1, 4 (2017) (penultimate draft, on file
with Harvard University) (both reviewing and summarizing research),
www.people.fas.harvard.edu/~banaji/research/publications/articles/2017_Lai.pdf.

Jerry Kang & Mahzarin Banaji, Fair Measures: A Behavioral Realist Revision of Affirmative Action, 94 C����. L. R��. 1063, 1064 (2006).

Jessica Nordell, A Fix for Gender Bias in Health Care?, N.Y. T����, Jan. 11, 2017.
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See, e.g., About the IAT, P������ I�������, https://implicit.harvard.edu/implicit/iatdetails.html (last visited Oct. 16, 2018) (“The IAT measures the
strength of associations between concepts (e.g., black people, gay people) and evaluations (e.g., good, bad) or stereotypes (e.g., athletic, clumsy). The
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Chapter 2 
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Chapter Contents 
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C. Ingroup and Outgroup Response 
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Chapter Highlights  

t Frameworks are provided that form scaffolding upon which later chapters 

build. 

t Three related areas of implicit response are outlined: implicit bias, group 

dynamics, and micromessaging. 

t Stories from the authors give a personal view of the start, growth, and 
significance of the interest in implicit bias. 

I. Introduction from the Judge and the Professor A. 

Judge Donald 

I begin with the universal truth that all people observe and experience things through 

the lens of their own personal experience. At the same time, we are  

5 
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shaped by our environment, and our norms and mores are formed on the basis of these 

societal constructs. 
For much of my life, I have experienced explicit and implicit bias, both of which 

were directed at me and which I observed from the bench. For many years, I struggled 

to understand how so much bias could endure when so many (though of course far 

from all) were people of good will and intention. Disproportionalities, the differences 
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between a group’s representation in the population at large and its over- or under-

representation in specific areas,2 have been known and have persisted for so long as 

to defy explanation. 
As an African-American female growing up in the segregated South, I quickly 

learned how to navigate society within the constraints of racial norms. I learned that 

laws and edicts were imprecise in their interpretation and inconsistent in their 

application. I learned that the blanket of equal opportunity, equal protection, and 

equal justice was not wide enough to cover all people, and more often than not, 

people who looked like me were left exposed and vulnerable. I learned that strong, 

eloquent, and majestic laws were magnificent in the abstract but deficient in 

application and enforcement. I also learned that laws are not self-executing, and that 

racial hierarchy and a racial hegemony are often realities from which many disparities 

flow. 
How did I learn these unwritten lessons? Through experience and observation. 
I was born three years before the Supreme Court handed down its seminal 1954 

decision in Brown v. Board of Education,3 striking down the “separate but equal” 

doctrine that had allowed states to maintain a racial caste structure in their systems 

of education. The Supreme Court held that “separate but equal is inherently 

unequal”4 and that states were required to dismantle and desegregate their de facto 

segregated, unequal systems “with all deliberate speed.”5  

When I began school in 1957, public education was still defiantly segregated, and 

Mississippi showed no visible signs of being aware of the Supreme Court’s Brown 

mandate. At age six, I enrolled in the Union School, a two-room cinderblock structure 

with the first and second grades in Room 1 and the third grade in Room 2. African-

American students arrived daily with tin pails or worn paper bags containing a lunch 

of whatever their parents could scrape together. Ours, the school for “negroes,” had 

no running water, no indoor plumbing, no cafeteria, no central heating or cooling, and 

an impossible number of students for even our supremely dedicated teachers. Our 

books were well-worn and frayed, and they contained the Eurocentric names of 

people foreign to us (ten years later, I would meet some of those people). Our school’s 

physical plant, in contrast to that of our White counterparts, sent an unmistakable 

message of inferiority, low expectations, and lack of merit. In other words, racial caste 

circumscribed our situation.  
In 1967, after further intervention by the federal government, Mississippi implemented 

the School Choice Plan. The School Choice Plan was a remedy Chapter 2 Framing the 

Discussion    7 

that purported to give each student the unrestricted right to attend any school in the 

district, barring overcrowding or some other extraordinary circumstance.6 I enrolled, 

along with four other African-American girls, in the all-White Olive Branch High 

School. While each of us experienced explicit bias and overt discrimination, there 

were actions, attitudes, and behaviors that I now understand were deeply rooted in 

implicit bias—“mental associations that are so well established as to operate without 

awareness, or without intention, or without control.”7 These biases manifested 

themselves in the low expectations for African- American students that obviated any 

need to provide them with information or counseling regarding college, and in a 
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perception of the young men as predators that led to an extreme reluctance to allow 

African-American males to be around White females. 
After my school experiences, I continued to witness and experience further bias, 

both explicit and implicit, in employment, housing, retail, and travel. The following 

example is illustrative. While phoning to inquire about an apartment, I was taken 

aback at the brazenness with which the rental agent, who had not discerned my race, 

cautioned me that I did not want to live in that particular community because “only 

n—s (racial epithet) lived in that part of town.” Another housing encounter led to my 

filing a housing discrimination lawsuit because the landlord, having learned my race 

only after having contractually agreed to rent an apartment to me, revoked the 

agreement. I provide these stark examples to give those who view life through 

different lenses a chance to understand and appreciate the different realities that 

often exist for people of color. 
In the 1980s, as a judge of the General Sessions Criminal Court, I noted the 

startling racial disparities in persons arrested, prosecuted, and sentenced. Alongside 

my colleagues, I tried to administer justice fairly and impartially, free from bias, and 

without regard to race, ethnicity, socioeconomic status, or any other arbitrary 

characteristic. Having reflected upon the administration of justice and considered the 

judicial process in light of what I now understand about implicit bias, I am left with 

the haunting realization that implicit biases likely infected decisions and actions of our 

court and the entire justice process.8 For the six years I operated in the high-volume 

General Sessions court environment, I observed constant reinforcing of stereotypes 

and few counter stereotypes.  
In the late 1980s and early 1990s, as a U.S. bankruptcy judge, I again observed 

racial disparities in the judicial process. While I personally have no causative empirical 

research, I observed that African-American debtors, more often than not, entered 

into Chapter 13 bankruptcies where they undertook a repayment plan to pay back a 

percentage of their debts, while their White counterparts more frequently filed 

Chapter 7 bankruptcies where they received a quick discharge and the fresh start 

contemplated by the Bankruptcy Code. Scholars have pointed out the probability of 

this bias in the system. Professor  
Bernard has observed,  

8    ENHANCING JUSTICE: REDUCING BIAS 

A survey conducted as part of [the] research found that bankruptcy 

lawyers were much more likely to steer black debtors into a Chapter 13 

than white filers even when they had identical financial situations. The 

lawyers, the survey found, were also more likely to view blacks as having 

“good values” when they expressed a preference for Chapter 13. . . . 

Results from the second part of the study, which illustrated the lawyer’s 

influence in determining which bankruptcy chapter to choose, came from 

a survey sent to lawyers asking them questions based on fictitious couples 

who were seeking bankruptcy protection. When the couple was named 

“Reggie and Latisha,” who attended an African Methodist Episcopal 

Church—as opposed to a white couple, “Todd and Allison,” who were 

members of a United Methodist Church—the lawyers were more likely to 



 

 

 red58371_02_ch02_005-042.indd   8  4/25/17   3:21 PM  

recommend a Chapter 13, even though the two couples’ financial 

circumstances were identical.9 

As a U.S. District Court judge for 15 years, I have observed implicit bias at every 

stage of the process—in arrests, adjudications, plea bargains, and sentencings. One 

striking contrast occurred on a single day in my courtroom. During the morning 

session of court, an African-American male pled guilty to an eightcount indictment 

charging violations of 18 U.S.C. § 922(g), felon in possession of a firearm. The 

defendant pled guilty to each count of the indictment. In the afternoon session, a 

young White male pled guilty to a two-count indictment; the first count charged a 

violation of 18 U.S.C. § 922(j) (eight stolen weapons), while the second count charged 

a violation of 18 U.S.C. § 922(g), felon in possession of a firearm (eight weapons). 

While the prosecutors argued that no racial disparity resulted from the disparate 

charging decisions, the AfricanAmerican male “stereotype of dangerousness” was 

perpetuated by a conviction on eight counts of being a felon in possession of a firearm, 

while the conviction of his White counterpart on a single count of the same activity 

reinforced a less dangerous stereotype—even though each possessed the same 

number of weapons. As several of our coauthors discuss further, situations like the 

preceding may help explain why African-Americans and Latinos feel that the weight 

of the law and the unfairness of outcomes fall disparately on them, and why distrust 

of the system tends to be so pronounced among those groups.  
Nevertheless, having considered these varied foundational experiences, some 

readers will rightly observe that a number of the examples are from many years ago, 

from a less enlightened, less pluralistic, and less inclusive era. The readers may 

contend that we have moved far beyond that. It is true that we have made 

extraordinary progress—but, unfortunately, the sorts of concerns raised here have 

not been consigned to the distant past. 
Far too much disproportional and disparate treatment continues to fit the old 

narrative. As my personal observations would suggest, the entire criminal justice 

system clearly provides one such manifestation, a manifestation on such a vast scale 

and so long enduring that fatigue has set in for those of us working Chapter 2 Framing 

the Discussion    9 

for change in this arena. We have needed to seek new ways to think about the 

problem. Writing in 2014, my colleague Professor Levinson, one of the authors of 

Chapter 3, offered one possibility: 

Criminal law scholars have employed implicit bias-based analyses to help 

explain racial discrepancies in police stop-and-frisk rates, arrest rates, 

prosecutorial charging and bargaining, sentencing, and other areas where 

disparities persist. These scholars have demonstrated, project by project, 

that implicit negative stereotypes of black Americans pervade the 

American psyche. For example, Americans rate ambiguous pieces of 

evidence to be more probative of guilt when a suspect is dark-skinned and 

display a stronger implicit connection between “black” and the concept 

“guilty” than they do between “white” and “guilty.” The overriding theme 

in this work is that implicit negative stereotypes of black Americans as 
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hostile, violent, and prone to criminality create a lens through which 

criminal justice actors automatically perpetuate inequality.10 

Other scholars have joined Professor Levinson in this observation.11  

While Professor Levinson focuses on differences between Black and White, as 

does my personal experience, implicit bias against and for particular groups cuts 

across all groups and affects every part of our legal system and society. More recently, 

as I’ve been watching the news, I’ve been reading some of the research about media 

and reflecting on the origins and reach of implicit bias. Professor Redfield and I often 

use two pictures from the days after Hurricane Katrina in our trainings. One 

photograph, showing a young African-American man, offers this caption: “A young 

man walks through chest deep flood water after looting a grocery store in New 

Orleans on Tuesday.” The second photo depicts a young White couple; its caption 

reads: “Two residents wade through chest-deep water after finding bread and soda 

from a local grocery store in New Orleans, Louisiana.”12 These photos, with their 

captions, so starkly convey the issue that they are almost iconic.13 We have no doubt 

that the publishers did not intend to be racist.14  

Those who study news media have long recognized such different treatment in 

television news—“the rise of the black perpetrator and the white hero or victim”—

where the police officers and victims shown are more often and disproportionately 

White and the perpetrators Black.15 Researchers have shown that this coverage 

“activates racialized stereotypes” and that “heavy news viewing perpetuates fear of 

Black perpetrators.”16 When researchers showed heavy news consumers images of 

race-unidentified subjects, study participants cast these race-unidentified persons 

into the stereotypical race and related roles. That is, as the social scientists would 

describe it, the Black image served as a stimulus or prime of “a concept in memory 

that is then given increased weight in subsequent judgment tasks” and is “accessible 

so that it can be readily used in evaluating related objects.”17 Put more simply, when 

we bring a concept to  
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mind, we also bring to mind other concepts that are closely associated with it— for 

example, doctor/nurse18 or, in this example, Black/criminal.19 This research is 

generally well known. What is perhaps less often considered is how this might directly 

influence aspects of the criminal justice system where a prime of Black has a 

significant implicit association with guilt.20 Consider what it means, in general and for 

the potential juror pool, that the image of the Black perpetrator was “more 

accessible” to those who follow the news regularly.21 

Today, many of us are more attuned to Internet and digital news sources than to 

television; and, here too the research shows the same kind of stereotyping and 

stereotype activation. While research on the impact of viewing news via social media 

is relatively recent, it seems that this approach to media may be even more 

problematic. For television news, there are producers and editors; in social media, 

what is seen or heard is often self-selected, easily repackaged, and subject to “self-

reinforcing search behaviors and closed social networks.”22 The information may even 

be deliberately false.23 It is easy to see how this kind of media will perpetuate 

stereotypes that the user may already hold, implicit or explicit. The ways in which the 

conclusions about media and explicit/implicit bias parallel the work of Professor 

Levinson are significant: “This [racial stereotyping] reaction was found even among 

respondents who condemned explicit racism, meaning that independent of one’s 

prior racial attitudes, seeing Black men depicted as criminals in the news is positively 

correlated with negative racial thoughts about all African Americans.”24 

My own introduction to the science of implicit bias came several years before  
Professor Levinson’s article, primarily through my work with the American Bar 

Association (ABA) Section of Litigation. Following the work of several notable scholars, 

including Professors Levinson (coauthor of Chapter 3), Professor Plaut (coauthor of 

Chapter 10), Professors Kang and Eberhardt, and many others cited throughout the 

book, the section was an early leader in identifying the significance of this topic.25 I 

credit them and the Criminal Justice Section26 with much of the initial and ongoing 

effort at the ABA and beyond to understand the negative impacts of implicit bias 

throughout the legal system. Their attention to the issue sparked the interest that has 

led to this book and other publications and videos released by the ABA 360 

Commission to help educate the profession.27 

All stakeholders in the civil and criminal justice systems must work diligently to 

enhance fairness by reducing bias. Through the resource you hold in your hands or 

see on your screen, we define the issue, frame the discussion, and offer strategies and 

solutions. 

B. Professor Redfield 

As this book is being written, the discussion of implicit bias is very present in American 

society. The director of the FBI is calling it a hard lesson for policing;28 the Civil Rights 

Division of the U.S. Department of Justice is citing it as a cause of St. Louis’s 

overwhelming racial disparities in juvenile justice;29 the 11 
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Justice Department is requiring its personnel to be trained;30 leading corporations are 

doing likewise;31 and the courts have been and remain seriously involved, both in 

defining and training on the issue32 and to some extent in their opinions.33 One might 

not have predicted this when Professor Jerry Kang’s Primer on implicit bias, was 

written in 2009 for the National Center for State Courts. But the Primer reflected 

earlier work on the topic, considered the emerging social science,34 and certainly 

presaged an explosion of attention to the topic among legal scholars and the legal 

community writ large. Reflecting on the growth and endurance of this attention to 

implicit bias, I think of my own introduction to the terminology and its implications. 

Like Judge Donald, my initial involvement came by way of a request from colleagues 

in the Section of Litigation at the ABA to serve on their early Implicit Bias Task Force. 

At that point, I’d been long engaged in research examining why the pipeline to law 

school and the profession remained so White despite the extensive attention the 

issue had received for so many years.35 As I looked at the pipeline data, I did not doubt 

the good intentions and commitment of my colleagues to change this picture, but I 

was frankly depressed by the lack of progress. As I studied the implicit bias literature, 

I saw a glimmer of an explanation. Individual judges and lawyers (and law professors!) 

did not intend to maintain the diversity numbers as they were, but perhaps their 

unintentional implicit responses at various decision points were contributing to the 

cumulative White result. While the manifestation and results for the pipeline to law 

school and the profession of course remained troubling, the human possibility of 

unintentional bias offered some explanation.  
My other area of research and scholarship is education law. There too the 

numbers have long been deeply concerning.36 Differences are evident as early as 

preschool and kindergarten, and continue on through grade school and high school, 

where students of color and students with disabilities read at lower grade levels.37 

And if you can’t read well, your likelihood of academic success is limited. As Judge 

Donald notes, differences in expectations are well- documented and powerful all 

along the pipeline.38 We know that “no one rises to low expectations,”39 nor is it likely 

we rise to biased expectations.40 These factors are the roots of many other concerns 

including differences in rates for dropping out, high school graduation, and pursuit of 

higher education. They are also the roots of the so-called school-to-prison pipeline. 

All of these points show glaring disproportionalities, all have been long identified, and 

all seem intransigent.  
Still, the educators I knew, just as my colleagues in the legal profession, were 

people of good will. They were people who would not intentionally discriminate 

against a child of color, a child with disabilities, an LGBT youth, or one who practiced 

an “other” religion. Perhaps, though, their unintentional implicit responses, read 

cumulatively, were part of the cause. While these two areas of work are in the 

forefront of my thinking, there are, so many other areas where the numbers appear 

equally intransigent and defy ready explanation, including the criminal justice arena 

about which Judge Donald writes.  
12 

On a more personal note, as the second woman to work for the Maine Attorney 

General, I often found myself the first woman in many Maine courts. Other early 

career experiences were also as the only woman in my professional circles. I was not 
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treated as my male colleagues were treated in large and small ways. I suppose to this 

day I am not sure how much of this was explicit gender bias, but at that time, I did not 

even have the vocabulary to consider how much of this might be implicit and 

unintended. I had no theoretical basis to understand how small but negative 

micromessages would accumulate and influence and hurt my work and my career. 

Had I known then what I know now, my professional life no doubt would have been 

different. The idea of unintended response or treatment casts a different light than 

what I perceived at the time to be negative, intentional, personal treatment.41 

Knowing that there may be a difference allows for a different response. 
My sense is that others felt and feel the same way. In the research about implicit 

bias and related concepts surrounding intentionality, many colleagues have also 

found a partial answer to the societal disconnects and intransigent 

disproportionalities we all recognize. Psychologist Philip Atiba Goff puts it in a more 

sophisticated and thoughtful way: 

How does one explain persistent racial inequality in the face of declining 

racial prejudice? This riddle, which I call the “attitudeinequality mismatch” 

question . . . is the fundamental problem facing contemporary scholars of 

race in the United States. . . . A related and equally provocative question, 

however, is this: Why have we not answered this question yet?42 

Professor Goff considers implicit bias as part of the answer.43 Perhaps thinking of 

Professor Goff’s riddle, some of our coauthors have put it this way: “Implicit bias 

research has been compelling for a range of reasons—perhaps chiefly among them 

that individual implicit biases often diverge from people’s egalitarian self-concepts.”44 

This divergence offers both explanation and hope for change and for convergence, 

making us eager to learn more about the science that is behind this new 

understanding. I see the work of this book to be exactly that. 

C. And from Them Both 

This book is a collaborative work. Our coauthors are legal and social science scholars, 

researchers, and practitioners. They are lawyers, judges, academics, and on-the-

ground trainers. The book is enriched by the diversity of their perspectives and 

experience. Together, the authors offer readers the opportunity to become familiar 

with the so-called manifestation data, which suggests why implicit bias is a relevant 

concern, and with the science, which offers a basis for understanding implicit bias and 

ameliorating its impact.  
13 

As we have each discussed, the manifestation data shows ongoing 

disproportionalities based on race and other group status that otherwise defy 

explanation in a society where most decision makers make their decisions in good 

faith not based on group status or similar attributes. Together, from various 

experiences and perspectives, the authors offer insight into what this work on implicit 

bias and its manifestations may mean going forward. Of course, there is much work 

still to be done on the topic. The science here is relatively young; its implications for 



Chapter 2 Framing the Discussion    
 

 red58371_02_ch02_005-042.indd   13  4/25/17   3:21 PM  

the legal system are also young.45 Even younger is the evaluative data on what impact 

we can expect from focusing and training on implicit bias.46 These are issues discussed 

in almost all chapters of this book, particularly those by our social science colleagues. 

Indeed, it may well be that given the complex and layered nature of our legal system, 

we may never identify an appropriate opportunity for a study that shows long-term 

impact from training on implicit bias.  
Still, we have been involved individually and together in training many of our 

colleagues in the legal and education worlds on the topics in this book. We have 

ourselves changed in the learning, and we know others have also changed. We are of 

the view that becoming aware of implicit biases, allowing for the time and opportunity 

to be more deliberate—be more mindful, as Judge Fogel puts it—can only be to the 

good.47 To this end, we are honored to have had the opportunities to work with so 

many scholars and practitioners both before and during the writing of this book. We 

look forward to a continued collaboration with them and to hearing from and working 

further with our readers. 

II.  Defining the Concepts and   

Considering Their Convergence 

A.  Defining and Finding Implicit and Explicit Bias 

As the title of Professor Kang’s Implicit Bias: A Primer for Courts48 suggests, early work 

on the topic of implicit bias focused on that very terminology and its implications. As 

we look back and reflect on the response we sometimes hear when participants are 

invited to participate in implicit bias training, it might have been preferable to use the 

somewhat broader and more neutral term implicit association.49 Be that as it may, the 

bias50 terminology has become prevalent as we consider our implicit attitudes51 and 

stereotypes.52 As more research has emerged, additional concepts have made their 

way into the discussion of and training on implicit bias, including a focus on group 

preference and related implicit communication, particularly micromessaging. What 

these three topics have in common is their implicit nature. Each involves responses 

to people and situations that may well not be what the responder would consciously 

intend or acknowledge. Each of these topics is discussed briefly here to form a scaffold 

for some of the other chapters in this book. 
14 

Explicit bias is a preference deliberately generated and consciously experienced 

as one’s own; implicit bias is an association or preference that is not consciously 

generated and is experienced without awareness.53 Implicit biases may well be 

dissociated from what we actively and honestly believe.54 When Miami police officers 

circulated a “Black Monopoly” board with every square labeled Go to Jail, they 

revealed their explicit bias.55 When the data on police stops shows that persons of 

color are stopped far more often than their representation in the population might 

support, this is likely a reflection of implicit bias.56 When Jennifer Mendoza made 

baseball history as the first woman to call a nationally televised game and a fan 

tweeted that “[n]o one wants to hear a women [sic] in the booth . . . I will not listen 
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or watch those games she is on,” that fan expressed an explicit bias.57 When an 

employer who has consistently and sincerely expressed his commitment to hire more 

qualified women selects men over women (based on names or pictures making 

gender clear), even where the women applicants have the same58 or better59 

credentials, that employer is likely responding with implicit bias. Similarly, when an 

employer evaluates candidates of color differently60 or provides harsher review when 

work is labeled as from an African-American associate, that employer is likely 

responding to a racial prime and acting with implicit bias.61 
It used to be the case that if we wanted to know a person’s bias, we asked.62 

Asking measured explicit bias. Not surprisingly, the answers, particularly in socially 

sensitive situations,63 were often less than accurate. We likely report less than 

accurately because we believe we are not biased, because we do not want those 

around us to know we think we may be biased, or because we do not know 

ourselves.64  

Now, in addition to asking, we can measure bias in indirect ways where automatic 

associations or implicit biases can be reliably tested at an unconscious level.65 The 

underlying theory in the indirect approach to ascertaining bias is that we will respond 

more accurately and quickly when the response is consistent with our preformed 

mental templates or schemas. For example, we are more comfortable with, and likely 

respond more quickly to, the name Greg paired with male and the name Emily paired 

with female, as compared to a match of male with Emily. To test implicit bias, we 

measure implicit reaction time (called response latency) to paired stimuli. In these 

tests, researchers measure our response time to certain primes,66 where exposure to 

the prime prompts certain responses without our conscious awareness.67 For 

example, in one experiment, study participants who were primed with the words 

gray, Florida, and retired walked more slowly as they headed toward the elevator than 

those not so primed.68 In another example, when primed with words related to 

helpfulness, participants were more helpful in picking up belongings “accidentally” 

dropped by the experimenter than those who were not so primed (though this prime 

could be interrupted by other factors— for example, if the participants were late for 

their next appointment).69 These are implicit automatic associations and responses, 

and they exist in many domains,70 from early education71 to communicating with 

clients72 to appellate review.73  
The Implicit Association Test (IAT)74 is a computerized priming test that measures these 

associations75 using pictures and words (see Figure 2.1). 
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FIGURE 2.1  During “compatible” trials, White faces and positive words are 
categorized using one key, whereas Black faces and negative words are categorized with a 
different key. During “incompatible” trials, categories are rearranged: White faces and 
negative words are categorized with one key, and Black faces and positive words with the 
other key. A tendency to respond more quickly on compatible than incompatible blocks is 
taken to indicate an anti-Black and/or pro-White attitude.76 

While race is the most commonly discussed, there are many variations of the IAT 

available online including fat/thin, elderly/young, Native American/ foreign, and skin 

color.77 Another variation of this approach measures implicit associations between 

race and weapons.78 Emerging physical neuroscience also supports this kind of implicit 

bias analysis.79  
As Judge Bennett 

discusses in Chapter 5 about 

his own experience with the 

IAT, IAT results can be 

surprising and disturbing.80 

This is perhaps particularly so 

for those who consider 

themselves egalitarian but 

whose IAT results show the 

typical American 

preferences—for example, 

White over Black,81 women 

with families over working 

women,82 the abled over the 

disabled.83 As one might 

predict, as these results 

accumulated and the use of 

the IAT and related 

assessments increased,84 

there was an explosion of 

research and attention to IAT 

results and implications in a 

wide range of contexts,85 

including the legal system.86 

From this research, a wealth 

of literature, including meta-

analyses, supports  

 

On the one hand, biases are helpful and 

adaptive. Biases help us use previous 

knowledge to inform new decisions, a kind of 

cognitive shorthand, as we do not have the 

cognitive resources to make every decision 

fresh. However, many of our biases can also be 

unhelpful. Biases can blind us to new 

information, or inhibit us from considering a 

broad range of options when making an 

important decision and choosing our path 

carefully. . . . In a hyperconnected world where 



     ENHANCING JUSTICE: REDUCING BIAS 

 

 red58371_02_ch02_005-042.indd   16  4/25/17   3:21 PM  

poor decisions can multiply like a chain 

reaction, breaking free of unhelpful bias has 

never been more urgent or important.87 
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the science behind the IAT as a measure of implicit bias.88 Surprising or not, there is 

now too much data to ignore.89 While not all researchers agree,90 IAT findings have 

been shown to be connected with real-world responses:91 “Notably, implicit attitudes 

show predicative validity; the magnitude of preference exhibited on the test predicts 

a host of discriminatory behaviors, from nonverbal avoidance to evaluating an 

individual’s work.”92 For those of us who pride ourselves on our fairness, this potential 

for an unintended implicit bias playing out in our decisions is indeed too much to 

ignore and needs to give us pause. 

B. Implicitly Biased Responses 

The following bullets summarize in skeletal form the basic concepts of implicit bias 

research, providing a backdrop for more detailed and nuanced discussion in later 

chapters: t Acquired at an early age, implicit bias is part of being human.93 t Scientists 

can now measure implicit biases using the IAT and other measures.94 

t After decades of administering the IAT, researchers have concluded that 

implicit biases are “pervasive.”95 

 t Our thinking has been described  

 

Even those who consciously renounce 

prejudice have been shown to have 

implicit or automatic biases that 

conflict with their nonprejudiced 

values that may disadvantage the 

targets of these biases.100 

 

in two systems: System 1, which is 

intuitive and quick, and System 2, 

which is more deliberative and 

reflective.96 

t Responding with implicit bias is 
System 1—it is fast and reflexive, it 
feels good,97 and it takes less 
cognitive energy.98 (And we do tend 
to be cognitive misers.)99 

t  These systems are not completely distinct.101 We need both kinds of 

thinking, but we also need to know when to call on one or the other.  
Not all decisions call for a stare rather than a blink, but some do.102 t

 Implicit biases are often different from what we self-report.103 t

 Implicit biases may “become activated automatically, without a person’s 

awareness or intention, and can meaningfully influence people’s evaluations 

and judgments.”104 t Such biases are often predictive of explicit action or 

decisions.105  

t Implicit biases are more prevalent in ambiguous situations,106 where we 

are more likely to fall back on mental shortcuts and implicit  



 Chapter 2 Framing the Discussion    
 

 red58371_02_ch02_005-042.indd   17  4/25/17   3:21 PM  

17 

response.107 For example, study participants will more likely interpret a  
“shove” as violent if the “shover” is Black.108 t Implicit biases can 

cause anxiety, which can exacerbate a biased situation and cause other 

problems.109 

t Implicit bias is connected to misremembering.110 For example, research 

done by Professor Levinson (one of the coauthors of Chapter 3) and his 

colleagues has shown that participants recalled facts as less aggressive and 

more mitigating when associated with a typically White name.111 

t Situations that call for the exercise of discretion are fertile ground for implicit 

bias.  

t “[E]ven high cognitive We need to accept that intelligence, ability does not 

protect expertise, and education simply do not someone from the effects of 

reduce bias in a meaningful way.113 bias.”112 

 

t Judges are not immune; they “hold implicit biases” that can “influence their 

judgment.”114 As Professor Rachlinski and Judge Wistrich ( coauthors of 

Chapter 6) concluded in their study, “First, judges, like the rest of us, carry 

implicit biases concerning race. Second, these implicit biases can affect 

judges’ judgment, at least in contexts where judges are unaware of a need 

to monitor their decisions for racial bias.”115 

t Judges also are likely to succumb to the “overconfidence effect,” where 

“we believe that we are better than average in a whole host of different 

ways” including being less biased.116 As Professor Rachlinski and Judge 

Wistrich reported, “Our research demonstrates that judges are inclined to 

make the same sorts of favorable assumptions about their own abilities 

that non-judges do.”117 

t Ameliorating implicit bias is possible, and several debiasing approaches are 

discussed in the debiasing section of this overview and in almost all other 

chapters of this book. 

C. Ingroup and Outgroup Response 

The findings on implicit bias are related to, and often overlap with, a second area of 

social science research that considers group identities.118 We all are part of cultural 

groups defined by traits such as race, ethnicity, religion, gender, sexual orientation, 

national origin, family, or social or professional status.119 Such group identities are one 

of the major categorization mechanisms that all humans use to process 

information,120 and they link to our decision making.121 
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The following bullets summarize, in a general way, the concepts of grouporiented 

research to provide a backdrop for more detailed and nuanced discussion in later 

chapters: 
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t We tend to recognize members of our ingroup more quickly and more 

accurately.122 

t As Professors Greenwald and Pettigrew note in their article “With Malice 

Toward None and Charity for Some: Ingroup Favoritism Enables 

Discrimination” (reproduced in Chapter 7), our automatic group 

identification is significant. 

t We make connections (or not) 

when someone appears a certain way— based on age, sex, or race, for 

example126—or is labeled a certain way—for example, American127 or 

poor.128 

t We tend to prefer our own, no matter how we define our own,129 even if 

the group is defined “by flimsy and unimportant” characteristics130 or by no 

similarities.131 Indeed, even if we know the group to have been randomly 

constituted, these loyalties can appear.132 

t But status tempers ingroup favoritism so that children133 and adults from 

groups viewed as higher status show strong implicit bias for their ingroup, 

while those from other groups may not, favoring, instead, the outgroup—

for example, the old favoring the young.134 

t Differences between groups tend to be exaggerated. We associate positive 

traits with our ingroup135 and negative with outgroups.136 

t We consider those in our ingroup to be more competent, cooperative, 

confident, independent, intelligent, warm, affirming, tolerant,  good-

natured, sincere, and concerned with group goals.137 

 t  Perhaps more significant than  
“[M]ere classification of people into 
social groups allows people to 
understand others with regard to one 
or a few main characteristics, such as 
their age, gender, social role, physical 
appearance, or relation to the self. 
One should not confuse the process of 
categorization, which facilitates the 
ability to think clearly, with the 
‘cultural baggage’ associated with 
these categories.”123 

t our negative response to outgroups 

is our positive response to 

ingroups.124 

 Our response to others is 
influenced by our self-concept, 
which transfers to others like us. 
Without conscious attention, we 
start with this assumption: if I am 
good and I am blue, then blue is 
good . . . and if you are blue, then 
you are also good.125  
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t For the ingroup, especially a high-status ingroup, individualistic tendencies 

or the “propensity to emphasize personal distinctiveness and uniqueness” 

are more likely to be maintained.138 

t We treat ingroup members more favorably, and we think it is “fair” that we 

do so.139 
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t As Professors Greenwald and Pettigrew write in Chapter 7, it’s not so much that 

we are hostile to outgroup members, it’s just the “nonoccurrence of a helpful 

act,”140 whether because, from our ingroup perspective, we do not perceive 

there is a problem or whether we do not see that is our responsibility to act.141 

t Group status also implicitly influences how we think about behavior as in or out 

of character.142  

t For outgroup members, we assign blame for someone’s poor actions as internal 

to that person—for example, the person lacks morals. For ingroup members, we 

attribute poor behavior to something in the external situation—for example, 

just bad luck.143  

t This assignment of blame has been described as the “ultimate attribution 

error,”144 and it is easy to see the implications in a litigation context.145 

t As discussed in the implicit bias section above, these group-related tendencies also 

implicitly influence memory, so that, for example,  we are apt to remember the 

outgroup as more aggressive146 or to implicitly favor the ingroup and inhibit 

memory of  stereotype-inconsistent 

These errors are related not to aggression for them.147 consciously racist attitudes 

or  

preferences but to participants  
t Attitudes held by the group  “systematically and implicitly mak[ing] influence 

an individual  stereotype-driven memory errors.”148 group member’s attitudes. 

 For example, if we know our  

colleagues have an association regarding certain groups—a dislike of  
Jews for example—then we will likely follow suit.149 t While group 

identities influence our behavior toward others, they also turn inward in what 

researchers have labeled stereotype threat or boost, where one feels that one is 

being judged in terms of a stereotype about one’s group and where one’s 

performance is influenced by that perception.150 

t A common example of stereotype threat is girls who internalize the message 

that girls are not good at math;151 another example is police officers working 

under the stereotype threat of being thought racist because they are police 

officers.152 
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t Working under stereotype threat may can cause anxiety, decreased performance, 

or withdrawal from the enterprise.153 

t This kind of group dynamic and self-perception can have life-directing 

consequences.154 
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D. Micromessaging 

The effects of implicit biases and group dynamics are reinforced by micromessaging. 

Micromessages are small messages—calling the male attorneys “mis

 ter” and the female attorneys by their  
“I was born a woman. Thirteen years 

ago, at the age of 40, I decided to 

change my sex. I did this not to gain 

any male advantage, but rather, 

because of a lifelong gender identity 

confusion. . . . [B]y far, the biggest 

difference I have noticed is that people 

who do not know that I was a woman 

treat me with far more respect. I can 

even complete a whole sentence 

without being interrupted by a man.”  

—Ben Barres, PhD, Professor of  
Neurobiology and Chair of the  

Department of Neurobiology, Stanford  
University School of Medicine155 

first names is a simple example.156 

Another example is the demon- 

strated tendency to interrupt women 

more often than men157 or to credit men 

more often than women.158 

Mary Rowe, defining these 

messages based on her work at 

Massachusetts Institute of Technology 

in the early 1970s, described them as 

Saturn’s rings: each dust particle is 

small, but cumulatively they obscure 

the planet.159 

The following bullets summarize 
micromessaging and provide some 
context for later chapters of the book: 

 

t Like implicit bias and group dynamics, micromessages often involve implicit 

assumptions and communications.160 

t Micromessages can be verbal or nonverbal—what you say or do not say, 

who you sit next to,161 what messages162 or pictures are displayed in your 

office or courthouse.163 

t Micromessages can be affirming, conveying inclusion and respect— for 

example, having your contribution to the meeting meaningfully 

acknowledged. Or these messages can be negative—for example, not 

having your work acknowledged when others are acknowledged, or not 

being noticed when you volunteer for a particular committee assignment 

(and committee assignments do count!).164 

t If you are in the ingroup, you are more likely to be the recipient of 

microaffirmations than microinequities or microaggressions.165 (This is 

sometimes called the Matthew Effect, from the biblical quotation, “For 
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whomsoever hath, to him shall be given, and he shall have more 

abundance; but whomsoever hath not, from him shall be taken away even 

that he hath.”)166 

t Once received, positive or negative, micromessages accumulate167 and 

influence engagement, behaviors, and outcomes.168 
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t These messages can have power for the recipient and others. For example, 

when a person with higher status—a judge for example—acknowledges 

someone, that acknowledgement influences others to also think better of 

the acknowledged person—a defendant who has not yet been tried as an 

innocent person, to use Judge Bennett’s example in Chapter 5. The reverse 

is also true. If a person in authority or power does not acknowledge 

someone, others are likely to also ignore that person.169 

t While each message may seem trivial or even meaningless, to the recipient 

and often to other observers they are not, and they gain intensity as they 

accumulate.170 

E. Debiasing 

As many other chapters review, research continues to mount as to what may (or may 

not) prove effective to interrupt and suppress implicit responses in appropriate 

situations—a process  

 
called debiasing.171 Within this book,  

“However, the path from implicit 

our coauthors vary in their perspec- 
173 but all suggest that some bias to discriminatory 

action is tives, 
not inevitable. People’s awareness 

interventions can bring about change  
174 As of potential bias, their motivation to break the 

habit of prejudice. 
and opportunity to control it, and  

Drs. Devine and Forscher describe sometimes their consciously held it in Chapter 

12, to ameliorate or beliefs can determine whether biases cause a break in the 

path of bias calls in the mind will manifest in action.”172 for a more reflective 

approach, one  

 
that is more mindful as Judge Fogel describes it in Chapter 15. It is certainly not 

enough just to tell someone not to be biased.175 New training176 and tools177 are called 

for—not your mother’s diversity training178 (which has not proven all that 

successful).179 
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We add one cautionary note before the outline for this section: because implicit 

biases are human nature, it may be easy to dismiss them as something for which we 

do not carry individual responsibility. But this cannot be the case; once aware, we 

need to be mindful and adopt approaches that may help minimize negative or 

inequitable results that might flow from such biases. In this context, the following 

bullets outline some points about debiasing, which are amplified in many other 

chapters: 

t Although the evidence is still developing, and with some caution,180 as 

discussed from different perspectives in most other chapters, we know it is 

possible to break habits and ameliorate some of the effects of implicit 

responses.181  
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t While the exact mechanisms for change continue to be researched,182 we 

know that implicit biases are malleable.183 

t Motivation to be less biased makes a difference.184 For example, for judges, 

Professor Rachlinski and Judge Wistrich’s research concluded that “when 

judges are aware of a need to monitor their own responses for the 

influence of implicit racial biases, and are motivated to suppress that bias, 

they appear able to do so.”185 

t While research is still emerging, existing research supports initiatives that 

train us to become aware of our implicit biases—for example, by taking 

the Implicit Association Test (IAT)186—and that educate us as to the 

manifestation of disparities and impacts of implicit bias in society.187 

t Such awareness and education, while likely insufficient on their own,188 

provide the underpinning for further training in specific practices that can 

reduce the impacts of implicit bias189 at critical decision points.190 

t Training is likely to work best where it is fashioned with the particular 

circumstances of judges in mind191 and where it is longer and more 

intensive than just an introduction or overview.192 

t Some implicit responses can be interrupted by adopting new patterns of 

behavior such as by the following: 
o Increased exposure to positive exemplars193 o Increased positive 

contact194 with counter-typical groups195 or  behavior196 

t Some implicit responses can be interrupted by attending to the particulars of 

a situation, such as by doing the following: 
o Individualizing attention (individuating) to consider the individu-al’s 

characteristics as apart from group stereotypes—thinking about the 

attributes of this particular person that distinguish him or her from his 

or her group197 
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o Considering the individual apart from a given context198 o Slowing down 

enough to not just see what is expected199 o The reverse, considering 

what we do see—it’s worthwhile to review the images in your 

courtroom200  

t Some implicit biases can be interrupted by adopting certain ways of 

thinking or analysis to brake your thinking and reduce the easy  

accessibility of stereotypic knowledge and stereotypic response by 

doing the following: 
o Considering the opposite201 or plausible alternative(s)—for example, if 

the facts were applied to the father instead of the mother202 
o Taking another’s perspective or imagining yourself in the other per-

son’s situation—for example, if I found myself unemployed203 
23 

 steps 

such as checklists,   

 
bench cards,206 or decision 

guides207 

III. The Concepts Read Together 

Implicit bias, group dynamics, and micromessaging have obvious implications for all 

decision makers. Consider the decision makers who play a role in deciding and judging 

all along the educational pipeline starting in preschool. These decision makers are part 

of the process that determines whether that pipeline ends in prison or not.  
Consider the actions of these decision makers in the context of implicit bias, 

group dynamics, and micromessaging.209 Consider a teacher who decides that a 

student’s name is too hard to learn to pronounce and so calls that student “Frank” to 

the amusement of the rest of the class.210 Consider the principal who assumes when 

her White student is disruptive it’s because the student is overtired and calls that 

student’s parents, but who views similar behavior by “Frank” as insubordinate and 

threatening and suspends him or calls in law enforcement to deal with him.211 

Consider the school resource officer who chats with a White student about an 

argument that got out of hand in the school cafeteria and then calls that student’s 

parents, but who takes the student of color engaged in that same behavior to police 

o Using if-then exercises, 
where goals are specifically 
set to be triggered at a certain 
event; for example, if I am 
deciding to detain a young 
person, then I will consider a 
set (given number) of 
options204 o Using specific 
preventive  

205 

 

“In rough terms, if we have a negative 
attitude toward some group, we need 
exposure to members of that group to 
whom we would have a positive 
attitude. If we have a particular 
stereotype about some group, we 
need exposure to members of that 
group that do not feature those 
particular attributes.”208 
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headquarters.212 Consider how teachers and school administrators then perceive a 

second infraction by the same student of color, now labeled as troubling, compared 

with a second offense by the White student.213 Consider the juvenile justice workers 

and judges who refer, formally process, and detain students of color out of proportion 

to their numbers in the population.214 Consider the student of color who is charged as 

an adult and harshly sentenced.215 This chain is an obvious example of how negatives 

accumulate—the young person suspended from school is far more likely to find him- 

or herself in the juvenile justice system than are those who stay in school216—and, as 

might be predicted, these patterns then are paralleled in the adult system.217 

At each step, the decision makers described here are each most likely acting in 

good faith, believing themselves to be making objective decisions.218 Still, when those 

decisions are read cumulatively, if each is indeed acting 24 

in good faith and objectively, it is hard to understand the disproportionate results.219 

These decisions cannot be read as ones that serve to build trust and collective 

responsibility,220 nor do they serve to make our schools safer.221 Scenarios like these 

led the National Research Council to observe the following: Because bias (whether 

conscious or unconscious) also plays some role, albeit of unknown magnitude, 

juvenile justice officials should embrace activities designed to increase awareness of 

unconscious biases and to counteract them, as well as to detect and respond to overt 

instances of discrimination.222 We think this advice is applicable to all justice officials; 

when implicit bias and its correlates in group dynamics and messaging are considered 

as against what we know about the enduring disproportionalities, new avenues for 

change become available. 

SO YOU’D LIKE TO KNOW MORE 

Here we include a few old and a few new resources, plus video clips, some of which 

are definitely entertaining: 

t Adam Davidson, The Lunch Date, http://www.youtube.com/watch?v=epuTZigxUY8 

t ABA, Hidden Injustice: Bias on the Bench, http://www.americanbar.org/diversity-portal 

/diversity-inclusion-360-commission/implicit-bias.html 

t Mahzarin R. Banaji & Anthony G. Greenwald, Blindspot: Hidden Biases of Good People (2013) 

t Pamela M. Casey et al., Nat’l Center for State Courts, Helping Courts Address 

Implicit Bias: Resources for Education, 
www.ncsc.org/~/media/Files/PDF/Topics/Gender%20 

and%20Racial%20Fairness/IB_report_033012.ashx t Daniel Kahneman, Thinking 

Fast and Slow (2011) 

t Rosabeth Moss Kanter, A Tale of O Video on Diversity, https://www.youtube.com 

/watch?v=p56b6nzslaU 

t Cheryl Staats et al., State of the Science: Implicit Bias Review, Kirwan Institute 2016,  

http://kirwaninstitute.osu.edu/wp-content/uploads/2016/07/implicit-bias-2016.pdf;  

Kirwan Institute 2015, http://kirwaninstitute.osu.edu/wp-content/uploads/2015/05  
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/2015-kirwan-implicit-bias.pdf; Kirwan Institute 2014, http://kirwaninstitute.osu.edu 

/wp-content/uploads/2014/03/2014-implicit-bias.pdf; Kirwan Institute 2013,  
http://kirwaninstitute.osu.edu/docs/SOTS-Implicit_Bias.pdf 
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