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A Year in Review of the COVID Legislation that 
Impacted Bankruptcy 

and
What is on the Horizon for Future Bankruptcy 

Legislation
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Overview of COVID in 2020/2021

• COVID-19 impact on the world
• COVID-19 Impact on the U.S. Economy
• COVID-19 Impact on Bankruptcy 

Hon. Paul M. Black
U.S. Bankruptcy Court (W.D. Va.); Roanoke
John R. Bollinger
Boleman Law Firm, P.C.; Hampton, Va.
Brian R. Walding
Walding, LLC; Birmingham, Ala.
Nancy J. Whaley, Moderator
Office of Nancy J. Whaley, Standing Chapter 12 and 13 Trustee 
(N.D. Ga.); Atlanta               
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Coronavirus Aid, Relief, and Economic Security Act (CARES Act)(March 27, 2020)

• 11 U.S.C. § 1329(d)(1) (Plan modification for up to Seven years)CARES Act §1113 (b)(1)(C) 

sunsets March 27, 2022

• A Chapter 13 debtor whose plan was confirmed prior to March 27, 2021, and who is 

experiencing a COVID-19-related hardship can move to modify his plan to allow for 

plan payments over a period of seven (7) years, rather than a period of three (3) or 

five (5) years

• Case discussions

Coronavirus Aid, Relief, and Economic 
Security Act (CARES Act)(March 27, 2020)

• 11 U.S.C. § 101(10A)(B)(ii)(V) (payments received for recovery tax rebates and child 
tax credits are excluded from current monthly income CARES Act § 1113(b)(1)(A)) 
Sunsets March 27, 2022

• 11 U.S.C. § 1325(b)(2) (payments received for recovery tax rebates and child tax 
credits are excluded from current monthly income CARES Act § 1113(b)(1)(B)) 
Sunsets March 27, 2022
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Centers for Disease Control- Agency Order Temporary Halt in 
Residential Evictions to Prevent Further Spread of COVID-19 

• Multiple Orders signed limiting evictions 

• Cases discussed 

Coronavirus Aid, Relief, and Economic Security Act (CARES Act)(March 27, 2020)

• Cares Act § 4022. FORECLOSURE MORATORIUM AND CONSUMER RIGHT TO 
REQUEST FORBEARANCE

• Cares Act § 4023 FORBEARANCE OF RESIDENTIAL MORTGAGE LOAN PAYMENTS 
FOR MULTIFAMILY PROPERTIES WITH FEDERALLY BACKED LOANS.

• Cares Act § 4024. TEMPORARY MORATORIUM ON EVICTION FILINGS
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Consolidated Appropriations Act of 2021,(CAA)(Dec. 27, 2020)

• 11 U.S.C. § 501(f) and §502(b)(9) CAA § 1001(d) Sunsets December 27, 2021

• Mortgage servicers can file a Supplemental Proof of Claim for forborne amounts pursuant 
to a CARES Act forbearance within 120 days of the expiration of the forbearance period.

Consolidated Appropriations Act of 2021, (CAA)(Dec. 27, 2020) 

• 11 U.S.C. § 366(d); CAA § 1001(h) Sunsets December 27, 2021

• Debtor may have utility service maintained or restored after filing 
bankruptcy without paying a deposit, as long as debtor pays for post-
petition service
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Consolidated Appropriations Act of 2021,(CAA)(Dec. 27, 2020) 

• 11 U.S.C. § 541(b)(11) CAA § 1001(a) Sunsets December 27, 2021

• COVID stimulus payments do not constitute property of the bankruptcy 
estate.

Consolidated Appropriations Act of 2021, (CAA)(Dec. 27, 2020) 

• 11 U.S.C. § 525(d) CAA § 1001(c) Sunsets December 27, 2021

• Debtors in bankruptcy or individuals who have received bankruptcy discharges cannot be 
denied relief under the CARES Act or denied a mortgage forbearance or protection under 
foreclosure and eviction moratoria.
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Consolidated Appropriations Act of 2021, (CAA)(Dec. 27, 2020)

• 11 U.S.C. § 1328(i)(1) and (2) CAA § 1001(b) Sunsets December 27, 2021

• Chapter 13 debtors who have missed three (3) or fewer mortgage payments due 
to COVID-19 or have entered into a loan forbearance or mortgage modification 
agreement can seek an early bankruptcy discharge.

Consolidated Appropriations Act of 2021,(CAA)(Dec. 27, 2020)

• 11 U.S.C. § 541(b)(11) CAA § 1001(a) Sunsets December 27, 2021

• COVID stimulus payments do not constitute property of the 
bankruptcy estate.
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Current Proposed Legislation and Legislation on the Horizon

Chapter 10
Administrative Expenses
Asbestos Trusts
Bankruptcy Judges and Judgeships
Disclosure requirements for professionals
Exemptions
Medical Debt
Student Loans
Third Party releases
Bankruptcy Attorney fees in Chapter 7
Venue Reform

Consolidated Appropriations Act of 2021, (CAA)(Dec. 27, 2020) 

• 11 U.S.C. § 1329(e) CAA § 1001(e) Sunsets December 27, 2021

• Any party with standing, including a mortgage servicer, can file a motion to 
modify a Chapter 13 plan to provide for payment for a CARES Act 
Supplemental Proof of Claim.
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CHAPTER 10 BANKRUPTCY 
• Balance Racially Disparate Outcomes in Bankruptcy Cases

Allows all debtors to pay attorney fees through a plan 
Makes certain criminal fines and fees dischargeable 
Makes certain civil rights violations nondischargeable

• Close Bankruptcy Loopholes for Wealthy
Removes the “actual intent to hinder, delay or defraud” language from 548(e)(1) to eliminate the self-
settled trust loophole
Closes loophole for spendthrift trusts, with an exception for bona fide disability trusts

• Reduce Abusive Creditor Behavior
Authorizes courts to disallow claims if the claimholder or its assignor engages in inequitable conduct in 
general or if claimholder or its assignor violates creditor consumer laws in connection with the specific 
claim
Allows for costs, fees, and punitive damages if a claim filed in bad faith outside the applicable statutory of 
limitations period

CHAPTER 10 BANKRUPTCY 

• Streamline the Bankruptcy Process and Make it Cheaper

Waives filing and administrative fees for some debtors

Repeals all of the BAPCA credit counseling requirements 

Changes to discharge (immediate discharge if no minimum payment and discharge upon confirmation for 

debtors with minimum payment obligation)

• Provide Flexibility in Restructuring 

Creates Multiple Options for Debtors – no-payment discharge, repayment plan, residence plan, and 

property plan

Increases federal exemptions and prohibits states from opting out of federal exemptions

• Correct the Preemption of State Usury and Consumer Protection Laws

Provides for modification of car loans to market value 

Allows for discharge of student loan debt

Voids arbitration and joint action provisions upon plan confirmation
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QUESTIONS??
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A YEAR IN REVIEW OF THE LEGISLATION  
IMPACTING BANKRUPTCY AND THE HORIZON  

FOR FUTURE BANKRUPTCY LEGISLATION 
 
I. Coronavirus Aid, Relief, and Economic Security Act (CARES Act) Enacted March 
27, 2020 

▪ Plan Modification § 1329(d)(1) CARES Act § 1113(b)(1)(C))- Sunset March 27, 
2022 [11 U.S.C. § 1329 (d) (1) was provided for through the CARES Act. ] 
The provision generally provides the following: 1) applicability is to all cases 
filed before, or the enactment of the CARES Act; 2) a Chapter 13 plan may be 
modified for no longer than seven years (84 months); 3) the debtor may request a 
modification of the plan if the debtor “is experiencing or has experienced” a 
“material financial hardship due, directly or indirectly to coronavirus disease 2019 
(COVID-19) pandemic.”; 4) a plan modification under this provision is still 
subject to  sections 1322(a), 1322(b), 1323(c) and 1325(a);  5) the modification 
requires Notice and a Hearing in order to be approved; 6) the case must have a 
plan that was confirmed prior to March 27, 2020 (the date of commencement of 
the CARES Act).   See CARES Act, § 1113(b)(1)(C). 
 
Case discussion: 
 

In re Gilbert, 622 B.R. 859 (Bankr. E.D. La. 2020) (“The Trustee objects 
to modification of confirmed plans under the CARES Act unless the 
Debtors fell behind after March 27, 2020, and the sole reason for the 
arrearages can be traced to the pandemic. For the reasons that follow, this 
Court finds that the CARES Act allows modification of a confirmed plan 
if a debtor is experiencing or has experienced a material financial hardship 
due to the coronavirus pandemic, regardless of whether the debtor was 
current in his or her payments prior to the pandemic or whether the 
material financial hardship is solely caused by the pandemic.”). 

 
In re Bridges, Bk. No. 19-31012, 2020 WL 6927557, at *1 (Bankr. S.D. 
Ill. July 30, 2020)(Debtor did not have a plan that was confirmed prior to 
March 27, 2020 and therefore did not qualify for plan modification under 
§1329(d).   The Court rejected the debtors argument to retroactively 
confirm the plan pursuant to the equitable powers under 11 U.S.C. 
§105(a). 
 
In re Fowler, No. 16-31791-WRS, 2020 WL 6701366, at *5 (Bankr. M.D. 
Ala. Nov. 13, 2020) (Trustee argued that because the debtors were 
delinquent in their payments and in arrears, they should not be permitted 
to modify and extend their respective plans; court disagreed with the 
trustee’s position and allowed the debtors to proceed with their 
modification). 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

 
In re Drews, 617 B.R. 579 (Bankr. E.D. Mich. 2020) (Detor plan could not 
be extended as provided in §1329(d).   Debtor plan was confirmed after 
the dates that the CARES Act was enacted). 

 
In re Robinson, No. 19-22498-BEH, 2020 WL 7234031 (Bankr. E.D. Wis. 
Dec. 8, 2020) (The plan was confirmed four days after the enactment of 
the CARES Act.  The court read the plain meaning of the statute and 
determined that the debtor was not able to extend the plan.   
 
In re Winnegrad, No. 19-22700, 2021 WL 219519, at *2 (Bankr. D.N.J. 
Jan. 21, 2021) (“The issue before this Court is whether Congress, in 
crafting the CARES Act amendment to § 1329, intended to allow for 
lengthy moratoriums of chapter 13 plan obligations, as sought in this 
matter, without regard to feasibility.”). 
In re Pressley, No. CV 20-01397-HB, 2021 WL 625174 (Bankr. D.S.C. 
Feb. 2, 2021)(Court denied debtors request to modify the plan under 
§1329(d).  Court denied the debtors request for several reasons: 1) the plan 
failed to meet the requirements of 11 U.S.C. §1323(c) and §1325(a)(5) and 
(6); 2) the plan failed to adequately provide for the creditor’s claim and 
the creditor was prejudiced by interest accruing, without remedy; and 3) 
the Debtor’s ability to repay was speculative). 
In re Roebuck, 618 B.R. 730 (Bankr. W.D. Pa. 2020)(Debtor’s plan was 
confirmed shortly after the CARES Act was passed.  Debtor requested the 
court to honor her interim confirmation that was provided prior to March 
27, 2020 was the equivalent to confirmation under 11 U.S.C. §1329.  The 
Court denied debtors request, holding that an interim order does not satisfy 
§1325). 
 

▪ CARES Act § 4022. Foreclosure Moratorium and Consumer Right to Request 
Forbearance 
 
Provision covers a nationwide foreclosure moratorium and the consumer’s right to 
request a forbearance.  The requirements in this section applies only to 
“Federally-backed mortgages”, which are loans insured or guaranteed by FHA, 
VA, USDA, or loans that are owned or securitized by Fannie Mae or Freddie 
Mac. It does not apply to private loans. The time period for requesting 
forbearance coincides with the national emergency declaration concerning 
COVID-19. 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

 
▪ CARES Act § 4023 Forbearance of Residential Mortgage Loan Payments for 

Multifamily Properties with Federally Backed Loans. 
 
Provision covers multi-family rental real estate properties with 5 or more units, 
and are backed by a federal loan (HUD, Fannie Mae, or Freddie Mac). This 
section covers an apartment building with 6 units and an apartment complex with 
150 units, but not a quadplex with 4 units. 
Allows mortgagees approximately 90 days of forbearance, requested in 30-day 
increments. These are the requirements to qualify:  
 

i. Be current on your loan as of Feb 1, 2020. 
ii. Submit a request to your loan servicer in writing or verbally. 

iii. Affirm that you have financial hardship because of COVID-19 
emergency. 

 
▪ CARES Act § 4024. Temporary Moratorium on Eviction Filings. 

i. Centers for Disease Control- Agency Order Temporary Halt in Residential 
Evictions to Prevent Further Spread of COVID-19  

ii. Multiple Orders signed limiting evictions  
iii. Case discussion: 

Ala. Ass'n of Realtors v. United States HHS, No. 20-cv-3377 (DLF), 2021 
U.S. Dist. LEXIS 85568 (D.D.C. May 5, 2021)(Held that CDC did not 
have legal authority to impose nationwide eviction moratorium; eventually 
stayed by Ala. Ass'n of Realtors v. United States HHS, 2021 U.S. Dist. 
LEXIS 92104 (D.D.C. May 14, 2021) as aff’d by Ala. Ass'n of Realtors v. 
United States HHS, 2021 U.S. App. LEXIS 16630 (D.C. Cir. June 2, 
2021). 
 

II. Consolidation Appropriations Act (CAA) Enacted December 7, 2020 
 

▪ Discharge  § 1328(i)(1) and (2)(A) and(B) CAA § 1001(b)- Sunset December 27, 
2021 
 
“Section 1328 of title 11, United States Code, is amended by adding at the end the 
following:  

‘‘(i) Subject to subsection (d), after notice and a hearing, the court may 
grant a discharge of debts dischargeable under subsection (a) to a debtor 
who has not completed payments to the trustee or a creditor holding a 
security interest in the principal residence of the debtor if—  
‘‘(1) the debtor defaults on not more than 3 monthly payments due on a 
residential mortgage under section 1322(b)(5) on or after March 13, 2020, 
to the trustee or creditor caused by a material financial hardship due, 
directly or indirectly, by the coronavirus disease 2019 (COVID–19) 
pandemic; or  
‘‘(2)(A) the plan provides for the curing of a default and maintenance of 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

payments on a residential mortgage under section 1322(b)(5)”; and ‘‘(B) 
the debtor has entered into a forbearance agreement or loan modification 
agreement with the holder or servicer (as defined in section 6(i) of the 
Real Estate Settlement Procedures Act of 1974 (12 U.S.C. 2605(i)) of the 
mortgage described in subparagraph (A).” 
 

Some issues with drafting of 11 USC § 1328(i): 1) When can the discharge be 
issued?; 2) how does liquidation play into the discharge?; 3) in order to qualify, 
does the forbearance or the loan modification have to occurred during the 
bankruptcy case?; 4) does default have to be related to COVID 19?; 5) how does 
the fact that the opening sentence refers to “principal residence,” and all the 
subsequent provisions refer to a “residential mortgage” impact this provision?. 
 
Case discussion: 
 

In re Ritter, No. 1:19-BK-11838-MT, 2021 WL 864092 (Bankr. C.D. Cal. 
Mar. 5, 2021) (Debtor filed a plan that provided for the curing and 
maintenance of the mortgage payments and Debtor entered into a loan 
modification agreement.  The court held that the debtor had met the 
requirements of § 1328(i).  However, the court further held that the debtor 
still needed to meet the requirements of through §1328(a) through (h).  
The Court further stated that in evaluating whether a discharge should be 
entered, the court should consider the extent of financial hardship, good 
faith of the debtor, and whether a modification is the more appropriate 
solution).  
 
In re: Campbell, 624 B.R. 602 (Bankr. D.S.C. 2021)(Trustee filed the 
Notice of Final Cure.  Creditor responded with arrears that were owing 
post-petition.  Court relied upon the settlement that had been reached 
between the creditor and debtor, prior to the Notice of Final Cure.  The 
court the settlement reached under 11 USC § 362 as an indication of the 
credotors prior agreement to postpone the amounts being cured in the 
agreement).  
 

11 USC § 1328(b) Subject to subsection (d), at any time after confirmation of the 
plan and after notice and a hearing, the court may grant a discharge if to a debtor 
that has not completed payments under the plan only if (1) the debtor’s failure to 
complete such payments is due to circumstances for which the debtor should not 
justly be held accountable; (2) the value, as of the effective date of the plan, of 
property actually distributed under the plan on account of each allowed unsecured 
claim is not less than the amount that would have been paid on such claim if the 
estate of the debtor had been liquidated under chapter 7 of this title on such date; 
and (3) modification of the plan under section 1329 of this title is not practicable. 
(Hardship discharge) 

  



AMERICAN BANKRUPTCY INSTITUTE

957

Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

 
III. Bankruptcy Administration Improvement Act 
 

▪ Reduce the amount of quarterly fees paid in chapter 11 cases and simplify the fee 
structure. 

▪ Extend all temporary bankruptcy judgeships five years from their current lapse 
date. The effect would be extending 8 judgeships through 2025, 14 through 2027, 
and 3 through 2029. 

▪ Provide $5.4 million to offset the cost of extending the 25 bankruptcy judgeships. 
▪ Ensure adequate funding of the U.S. Trustee Program by continuing to provide for 

the offset of its appropriations. 
▪ Establish the Chapter 7 Trustee Fund and associated fees and use a portion of any 

surplus to provide the first increase in nearly 30 years of the fee paid to private 
trustees appointed in chapter 7 liquidation cases, including cases that convert from 
chapter 11 to chapter 7, and to pay the costs of the Administrative Office of the 
U.S. Courts in administering these payments; and 

▪ Deposit any excess funds back into the U.S. Trustee System Fund. 
 

IV. Future Legislation- THE HORIZON 
▪ Administrative Expenses 
▪ Asbestos Trusts 
▪ Bankruptcy Judges and Judgeships 
▪ Disclosure requirements for professionals 
▪ Exemptions 
▪ Medical Debt 
▪ Student Loans 
▪ Third Party releases 
▪ Bankruptcy Attorney fees in Chapter 7 
▪ Subchapter V 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 
 

 
 

Legislation Introduced in 117th Congress Affecting the Bankruptcy System 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

 
 

Legislation Introduced in 117th Congress Affecting the Bankruptcy System 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 
 
 

Legislation Introduced in 117th Congress Affecting the Bankruptcy System  
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

 
 

Legislation Introduced in 117th Congress Affecting the Bankruptcy System 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 

▪ Chapter 10 
i. Chapter 10 

On December 9, 2020- Senators Warren, Durbin and Whitehouse and 
Representatives Nadler and Cicilline introduced the Consumer Bankruptcy 
Reform Act of 2020 (the “CBRA”).  The legislation was proposed towards 
the end of the 116th Congress and had no chance of going anywhere.  
However, submission during the 117th Congress may create some serious 
discussion and movement.  The Act proposed a fundamental reform of the 
consumer bankruptcy process under the Bankruptcy Code, with the goal of 
making the process easier, less expensive and more equitable.  Among 
other things, the Act proposes to replace chapter 13 and chapter 7 with a 
new chapter 10 that simplifies the consumer bankruptcy process and 
provides flexibility in terms of the consumers’ retention of assets and 
commitment of income toward the repayment of claims.  
Policy 
▪ Streamline the Bankruptcy Process and Make it Cheaper 

o Waives filing and administrative fees for some debtors 
o Repeals all of the BAPCA credit counseling requirements  
o Changes to discharge (immediate discharge if no minimum 

payment and discharge upon confirmation for debtors with 
minimum payment obligation) 

▪ Provide Flexibility in Restructuring  
o Creates Multiple Options for Debtors – no-payment discharge, 

repayment plan, residence plan, and property plan 
o Increases federal exemptions and prohibits states from opting 

out of federal exemptions 
▪ Correct the Preemption of State Usury and Consumer Protection Laws 

o Provides for modification of car loans to market value  
o Allows for discharge of student loan debt 
o Voids arbitration and joint action provisions at confirmation 

▪ Balance Racially Disparate Outcomes in Bankruptcy Cases 
o Allows all debtors to pay attorney fees through a plan  
o Makes certain criminal fines and fees dischargeable  
o Makes certain civil rights violations nondischargeable 

▪ Close Bankruptcy Loopholes for Wealthy 
o Removes “actual intent to hinder, delay or defraud” language 

from 548(e)(1) to eliminate the self-settled trust loophole 
o Closes loophole for spendthrift trusts, with an exception for 

bona fide disability trusts 
▪ Reduce Abusive Creditor Behavior 

o Authorizes courts to disallow claims if the claimholder or its 
assignor engages in inequitable conduct in general or if 
claimholder or its assignor violates creditor consumer laws in 
connection with the specific claim 

o Allows for costs, fees, and punitive damages if a claim filed in 
bad faith outside the applicable statutory of limitations period 
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Bankruptcy Legislation Review – 
COVID and Other Impacts 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
Legislation Introduced in 117th Congress Affecting the Bankruptcy System 
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..................................................................... 

(Original Signature of Member) 

117TH CONGRESS 
1ST SESSION H. R. ll 

To amend title 28, United States Code, to modify venue requirements relating 
to bankruptcy proceedings. 

IN THE HOUSE OF REPRESENTATIVES 

Ms. LOFGREN introduced the following bill; which was referred to the 
Committee on llllllllllllll 

A BILL 
To amend title 28, United States Code, to modify venue 

requirements relating to bankruptcy proceedings. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Bankruptcy Venue Re-4

form Act of 2021’’. 5

SEC. 2. FINDINGS AND PURPOSE. 6

(a) FINDINGS.—Congress finds that— 7

(1) bankruptcy law provides a number of venue 8

options for filing bankruptcy under chapter 11 of 9

VerDate Nov 24 2008 13:21 Jun 24, 2021 Jkt 000000 PO 00000 Frm 00001 Fmt 6652 Sfmt 6201 C:\USERS\JHARMANN\APPDATA\ROAMING\SOFTQUAD\XMETAL\11.0\GEN\C\LOFGRE_
June 24, 2021 (1:21 p.m.)

G:\M\17\LOFGRE\LOFGRE_015.XML

g:\VHLC\062421\062421.093.xml           (807621|1)
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2 

title 11, United States Code, including, with respect 1

to the entity filing bankruptcy— 2

(A) any district in which the place of in-3

corporation of the entity is located; 4

(B) any district in which the principal 5

place of business or principal assets of the enti-6

ty are located; and 7

(C) any district in which an affiliate of the 8

entity has filed a pending case under title 11, 9

United States Code; 10

(2) the wide range of permissible bankruptcy 11

venue options has led to an increase in companies 12

filing for bankruptcy outside of their home States— 13

the district in which the principal place of business 14

or principal assets of the company is located; 15

(3) the practice described in paragraph (2) is 16

known as ‘‘forum shopping’’; 17

(4) forum shopping has resulted in a concentra-18

tion of bankruptcy cases in a limited number of dis-19

tricts; 20

(5) forum shopping— 21

(A) prevents small businesses, employees, 22

retirees, creditors, and other important stake-23

holders from fully participating in bankruptcy 24

VerDate Nov 24 2008 13:21 Jun 24, 2021 Jkt 000000 PO 00000 Frm 00002 Fmt 6652 Sfmt 6201 C:\USERS\JHARMANN\APPDATA\ROAMING\SOFTQUAD\XMETAL\11.0\GEN\C\LOFGRE_
June 24, 2021 (1:21 p.m.)
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3 

cases that have tremendous impacts on their 1

lives, communities, and local economies; and 2

(B) deprives district courts of the United 3

States of the opportunity to contribute to the 4

development of bankruptcy law in the jurisdic-5

tions of those district courts; and 6

(6) reducing forum shopping in the bankruptcy 7

system will strengthen the integrity of, and build 8

public confidence and ensure fairness in, the bank-9

ruptcy system. 10

(b) PURPOSE.—The purpose of this Act is to prevent 11

the practice of forum shopping in cases filed under chapter 12

11 of title 11, United States Code. 13

SEC. 3. VENUE OF CASES UNDER TITLE 11. 14

Title 28, United States Code, is amended— 15

(1) by striking section 1408 and inserting the 16

following: 17

‘‘§ 1408. Venue of cases under title 11 18

‘‘(a) PRINCIPAL PLACE OF BUSINESS WITH RE-19

SPECT TO CERTAIN ENTITIES.— 20

‘‘(1) IN GENERAL.—Except as provided in para-21

graph (2), for the purposes of this section, if an en-22

tity is subject to the reporting requirements of sec-23

tion 13 or 15(d) of the Securities Exchange Act of 24

1934 (15 U.S.C. 78m, 78o(d)), the term ‘principal 25
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place of business’, with respect to the entity, means 1

the address of the principal executive office of the 2

entity as stated in the last annual report filed under 3

that Act before the commencement of a case under 4

title 11 of which the entity is the subject. 5

‘‘(2) EXCEPTION.—With respect to an entity 6

described in paragraph (1), the definition of the 7

‘principal place of business’ under that paragraph 8

shall apply for purposes of this section unless an-9

other address is shown to be the principal place of 10

business of the entity by clear and convincing evi-11

dence. 12

‘‘(b) VENUE.—Except as provided in section 1410, 13

a case under title 11 may be commenced only in the dis-14

trict court for the district— 15

‘‘(1) in which the domicile, residence, or prin-16

cipal assets in the United States of an individual 17

who is the subject of the case have been located— 18

‘‘(A) for the 180 days immediately pre-19

ceding such commencement; or 20

‘‘(B) for a longer portion of the 180-day 21

period immediately preceding such commence-22

ment than the domicile, residence, or principal 23

assets in the United States of the individual 24

were located in any other district; 25
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‘‘(2) in which the principal place of business or 1

principal assets in the United States of an entity, 2

other than an individual, that is the subject of the 3

case have been located— 4

‘‘(A) for the 180 days immediately pre-5

ceding such commencement; or 6

‘‘(B) for a longer portion of the 180-day 7

period immediately preceding such commence-8

ment than the principal place of business or 9

principal assets in the United States of the en-10

tity were located in any other district; or 11

‘‘(3) in which there is pending a case under 12

title 11 concerning an affiliate that directly or indi-13

rectly owns, controls, or holds 50 percent or more of 14

the outstanding voting securities of, or is the general 15

partner of, the entity that is the subject of the later 16

filed case, but only if the pending case was properly 17

filed in that district in accordance with this section. 18

‘‘(c) LIMITATIONS.— 19

‘‘(1) IN GENERAL.—For the purposes of para-20

graphs (2) and (3) of subsection (b), no effect shall 21

be given to a change in the ownership or control of 22

an entity that is the subject of the case, or of an af-23

filiate of the entity, or to a transfer of the principal 24

place of business or principal assets in the United 25
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States of an entity that is the subject of the case, 1

or of an affiliate of the person entity, to another dis-2

trict, that takes place— 3

‘‘(A) within 1 year before the date on 4

which the case is commenced; or 5

‘‘(B) for the purpose of establishing venue. 6

‘‘(2) PRINCIPAL ASSETS.— 7

‘‘(A) PRINCIPAL ASSETS OF AN ENTITY 8

OTHER THAN AN INDIVIDUAL.—For the pur-9

poses of subsection (b)(2) and paragraph (1) of 10

this subsection— 11

‘‘(i) the term ‘principal assets’ does 12

not include cash or cash equivalents; and 13

‘‘(ii) any equity interest in an affiliate 14

is located in the district in which the hold-15

er of the equity interest has its principal 16

place of business in the United States, as 17

determined in accordance with subsection 18

(b)(2). 19

‘‘(B) EQUITY INTERESTS OF INDIVID-20

UALS.—For the purposes of subsection (b)(1), 21

if the holder of any equity interest in an affil-22

iate is an individual, the equity interest is lo-23

cated in the district in which the domicile or 24

residence in the United States of the holder of 25
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the equity interest is located, as determined in 1

accordance with subsection (b)(1). 2

‘‘(d) BURDEN.—On any objection to, or request to 3

change, venue under paragraph (2) or (3) of subsection 4

(b) of a case under title 11, the entity that commences 5

the case shall bear the burden of establishing by clear and 6

convincing evidence that venue is proper under this sec-7

tion. 8

‘‘(e) OUT-OF-STATE ADMISSION FOR GOVERNMENT 9

ATTORNEYS.—The Supreme Court shall prescribe rules, 10

in accordance with section 2075, for cases or proceedings 11

arising under title 11, or arising in or related to cases 12

under title 11, to allow any attorney representing a gov-13

ernmental unit to be permitted to appear on behalf of the 14

governmental unit and intervene without charge, and with-15

out meeting any requirement under any local court rule 16

relating to attorney appearances or the use of local coun-17

sel, before any bankruptcy court, district court, or bank-18

ruptcy appellate panel.’’; and 19

(2) by striking section 1412 and inserting the 20

following: 21

‘‘§ 1412. Change of venue 22

‘‘(a) IN GENERAL.—Notwithstanding that a case or 23

proceeding under title 11, or arising in or related to a case 24

under title 11, is filed in the correct division or district, 25

VerDate Nov 24 2008 13:21 Jun 24, 2021 Jkt 000000 PO 00000 Frm 00007 Fmt 6652 Sfmt 6201 C:\USERS\JHARMANN\APPDATA\ROAMING\SOFTQUAD\XMETAL\11.0\GEN\C\LOFGRE_
June 24, 2021 (1:21 p.m.)

G:\M\17\LOFGRE\LOFGRE_015.XML

g:\VHLC\062421\062421.093.xml           (807621|1)



1014

SOUTHEAST BANKRUPTCY WORKSHOP 2021

8 

a district court may transfer the case or proceeding to a 1

district court for another district or division— 2

‘‘(1) in the interest of justice; or 3

‘‘(2) for the convenience of the parties. 4

‘‘(b) INCORRECTLY FILED CASES OR PRO-5

CEEDINGS.—If a case or proceeding under title 11, or aris-6

ing in or related to a case under title 11, is filed in a 7

division or district that is improper under section 1408(b), 8

the district court shall— 9

‘‘(1) immediately dismiss the case or pro-10

ceeding; or 11

‘‘(2) if it is in the interest of justice, imme-12

diately transfer the case or proceeding to any dis-13

trict court for any district or division in which the 14

case or proceeding could have been brought. 15

‘‘(c) OBJECTIONS AND REQUESTS RELATING TO 16

CHANGES IN VENUE.—Not later than 14 days after the 17

filing of an objection to, or a request to change, venue 18

of a case or proceeding under title 11, or arising in or 19

related to a case under title 11, the court shall enter an 20

order granting or denying the objection or request.’’. 21
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Hon. Paul M. Black is a U.S. Bankruptcy Judge for the Western District of Virginia in Roanoke, 
appointed in 2014. He previously practiced law in Richmond for several years, then returned to 
Roanoke and joined Spilman Thomas & Battle, PLLC, where he co-chaired its Bankruptcy and 
Creditor’s Rights practice group and focused his practice on commercial litigation, bankruptcy, and 
banking and finance law. Judge Black was named to The Best Lawyers in America in multiple areas 
related to finance and insolvency, to “Virginia’s Legal Elite” by Virginia Business magazine in both 
Civil Litigation and Bankruptcy Law, and as a Virginia Super Lawyer in the field of Bankruptcy 
Law. For many years, he was an active participant in the Boyd-Graves Conference of the Virginia 
Bar Association, which studies and makes recommendations to the Virginia legislature on improve-
ments to civil practice in Virginia. Judge Black is a past chair of the Litigation Section of the Virginia 
State Bar, and also chaired the Bankruptcy Section of the Virginia Bar Association. In addition, he 
served as a member of the Virginia State Bar Disciplinary Board from 2007-13. Judge Black is a 
frequent speaker to insolvency professionals on matters pertaining to bankruptcy, litigation and eth-
ics. He received his undergraduate degree from Washington and Lee University in 1982, studied at 
Cambridge University in England, and received his J.D. from the University of Richmond in 1985, 
after which he clerked for Hon. Blackwell N. Shelley of the U.S. Bankruptcy Court for the Eastern 
District of Virginia.

John R. Bollinger is a shareholder with the Boleman Law Firm, P.C. and partner-in-charge of its 
Hampton, Va., office. The firm focuses exclusively in the area of consumer bankruptcy law and is 
the largest consumer bankruptcy practice in Virginia. He is a frequent speaker at local, regional 
and national organizations and is past president of the board of the Tidewater Bankruptcy Bar As-
sociation. Mr. Bollinger has spoken before ABI, J. Sargeant Reynolds Community College, T. C. 
Williams School of Law at the University of Richmond, Virginia Bar Association (VBA), Tidewa-
ter Bankruptcy Bar Association (TBBA), Virginia Governors Conference on Housing, the National 
Association of Chapter Thirteen Trustees and the Virginia Trial Lawyer’s Association, as well as a 
number of civic and business organizations. Additionally, he has served as the past president of the 
board for the Tidewater Bankruptcy Bar Association. Mr. Bollinger most recently served on the 2019 
ABI Strategic Planning Committee and the 2019 and 2020 ABI “40 Under 40” Steering Commit-
tees. He currently serves as the Education Director of ABI’s Consumer Bankruptcy Committee and 
is an editor for ABI’s VOLO project. Mr. Bollinger has been has been recognized by Super Lawyers 
as a “Virginia Rising Star” in the area of Consumer Bankruptcy Law. He received his J.D. from the 
University of Richmond T.C. Williams School of Law.

Brian R. Walding is the founder of Walding, LLC, a boutique bankruptcy law firm in Birmingham, 
Ala., that spans the Southeast representing distressed businesses and creditors. In his commercial 
practice, he represents both debtors and creditors, including banks and other financial institutions. 
Mr. Walding also serves in court-appointed and fiduciary roles; he serves on the subchapter V panel 
of trustees in the Northern District of Alabama, and is a chapter 7 trustee in the Middle District of 
Alabama. He previously worked at a large Birmingham law firm. Mr. Walding has been a member of 
ABI since 2003, has been rated AV by Martindale-Hubbell since 2009, and has achieved numerous 
other accolades and awards during his legal career. He is the Alabama editor for Thomson Reuters’ 
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Bankruptcy Exemption Manual and also serves as adjunct professor at the University of Alabama, 
where he teaches an undergraduate course in negotiation. Mr. Walding received his undergraduate 
degree in industrial systems and engineering from Auburn University and his J.D. from the Univer-
sity of Alabama School of Law, both with honors.

Nancy J. Whaley is an attorney serving as a chapter 12 and 13 trustee for the Northern District of 
Georgia in Atlanta. She is a Fellow of the American College of Bankruptcy and is a past-chair for 
ABI’s Southeast Bankruptcy Workshop. Ms. Whaley is a member of the Northern District of Geor-
gia Bankruptcy Court’s Bench and Bar Committee, and she served on the Executive Committee and 
co-chaired the Community Service Committee for the W. Homer Drake, Jr. Georgia Bankruptcy 
American Inn of Court. Ms. Whaley is a past chair of the Atlanta Bar Association’s Bankruptcy 
Section and the Bankruptcy Section of the State Bar of Georgia. She also served as president of the 
Georgia Association for Women Lawyers and of the GAWL Foundation. Ms. Whaley has served 
on the State Bar of Georgia Executive Committee, is a member of the Board of Governors and cur-
rently chairs its Investment Committee. In addition, she is a director for the Association of Chapter 
12 Trustees and a member of the National Association of Chapter 13 Trustees, for which she is their 
representative to its Advisory Committee on Bankruptcy Rules. She also serves as Treasurer for 
NACTT Foundation. Ms. Whaley retired from the Air Force Reserve as a Lieutenant Colonel. She 
received her B.A. cum laude from Eureka College, where she was a Ronald Reagan Scholar, and her 
J.D. from Emory Law School.




