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March 26, 2021 
 

 
CORONAVIRUS AID, RELIEF, AND ECONOMIC SECURITY (CARES) ACT 

March 27, 2020 
 

• Amended § 1182(a)(A) increases the eligibility limits of Subchapter V small business 
debtors from $2,725,625 to $7,500,000 for cases filed through 3/27/21. 

 
• New § 101(10A)(B)(ii)(V) and § 1325(b)(2) exclude from “current monthly income” and 

“disposable income” any payments made to the debtor with respect to COVID-19 
through 3/27/21. 

 
• New § 1329(d)(1) permits a debtor who is experiencing or has experienced material 

financial hardship as a result of COVID-19 to modify a plan that was confirmed prior to 
March 27, 2020, for a period not to exceed seven years after the date the first payment 
was due under the original confirmed plan. 

 
• Directed Secretary of Education to defer student loan payments and interest for six 

months. Later extended by Executive Order to 9/30/21. 
 
 

******** 

1



702

2021 ALEXANDER L. PASKAY MEMORIAL VIRTUAL BANKRUPTCY SEMINAR

LEGISLATIVE UPDATE 
 

45th Annual Alexander L. Paskay Memorial Bankruptcy Seminar 
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CONSOLIDATED APPROPRIATIONS ACT (CAA) 
December 27, 2020 

 
• New § 364(g)(1) permits debtors to obtain Payroll Protection Program loans, mooting the 

Eleventh Circuit’s ruling in USF Federal Credit Union v. Gateway Radiology 
Consultants, P.A., 983 F.3d 1239 (11th Cir. 2020). But, the Administrator of SBA MUST 
FIRST deliver a letter to U.S. Trustee saying the SBA will consider loan applications 
from bankruptcy debtors. 

 
• Section 541(b)(ii) clarifies that COVID-19 payments are not property of the estate. 

Sunsets on 12/27/21. 
 

• New § 1328(i) permits the bankruptcy court discretion to grant a discharge to a Chapter 
13 debtor (1) who defaulted on three or fewer residential mortgage payments on or after 
March 13, 2020, because of material COVID-19-related hardship or (2) whose plan 
provides to cure and maintain under § 1322(b)(2) and has entered into a forbearance 
agreement. Sunsets on 12/27/21. 

 
• Under new § 525(d), no persons may be denied relief under the CARES Act because they 

are or were a bankruptcy debtor. Sunsets on 12/27/21. 
 

• New § 365(d)(3)(B) extends the time for the performance under an unexpired 
nonresidential real property lease in Subchapter V case for an additional 60 days if the 
debtor has or is experiencing hardship due to COVID-19. Sunsets on 12/27/22. 

 
• New § 501(f)(1) and amended § 502(b)(9) allow certain mortgage servicers to file 

supplemental proofs of claim for payments not received during a forbearance agreement. 
Sunsets on 12/27/22. 

 
• Section 365(d)(4)(a) extends the time for debtor or trustee to assume a non-residential 

real property lease from 120 days to 210 days. Sunsets on 12/27/22. 
 

• Under new § 547(j), the trustee may not avoid the payment of certain covered rental and 
supplier arrearages. Sunsets on 12/27/22. 

 
• New § 366(d) prohibits utilities from terminating services to individual debtors who have 

failed to provide adequate assurance of future performance if the debtor makes a payment 
to the utility for service provided during the 20 days after the order for relief and 
thereafter makes postpetition payments as they become due. Sunsets on 12/27/21. 
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• Section 507(d) subrogates the claims of parties who pay customs duties to the
government to the government’s priority status. Sunsets on 12/27/21.

******** 
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BANKRUPTCY CODE INSERT

Relevant Bankruptcy Sections from 
Consolidated Appropriations Act, 2021

Compiled by: 
Elena Paras Ketchum, Stichter, Riedel, Blain & Postler, P.A.

The Consolidated Appropriations Act, 2021 (the “Act”) was signed into law and became 
effective on December 27, 2020. 

The Act, by the provisions therein entitled (1) Division N (Additional Coronavirus Response 
and Relief), Title III (Continuing the Paycheck Protection Program and Other Small 
Business Support), Section 320 and (2) Division FF (Other Matter), Title X (Bankruptcy 
Relief), Section 1001, amends specific sections of the United States Bankruptcy Code (the 
“Bankruptcy Code”). Sections 320 and 1001 of the Act are set out in full below so as to be 
inserted into your Bankruptcy Code for ease of reference. The amendments reflected in 
Sections 320 and 1001 of the Act sunset either on the date that is one (1) year after the date 
of enactment of the Act (December 27, 2021), or two (2) years after the enactment date 
(December 27, 2022).

Note, however, Section 320, pursuant to its own terms (paragraph (f)(1)), is not currently
in effect. Section 320 shall only become effective upon the Administrator of the Small 
Business Administration’s submitting to the Director of the Executive Office for United 
States Trustees a written determination that any debtor or trustee in bankruptcy is eligible 
for a loan under paragraphs (36) and (37) of section 7(a) of the Small Business Act. As of 
March 2, 2021, such determination has not been furnished. 

I. Section 320 of Act:

The following (as set forth in Section 320 of the Act) are amendments to Sections 364, 503(b), 
1191, 1225, and 1325 of the Bankruptcy Code. As noted in “Effective Date; Sunset; and 
Applicability” below, these amendments are not currently in effect. If the amendments do become 
effective, they shall apply to any bankruptcy case commenced before December 27, 2022 (the date 
that is two (2) years after the Act’s enactment) and shall sunset on December 27, 2022. 

Section 364 is amended by adding at the end the following:

‘‘(g)(1) The court, after notice and a hearing, may authorize a debtor in possession or a 
trustee that is authorized to operate the business of the debtor under section 1183, 1184, 
1203, 1204, or 1304 of this title to obtain a loan under paragraph (36) or (37) of section 
7(a) of the Small Business Act (15 U.S.C. 636(a))1, and such loan shall be treated as a debt 

 
1 This is what is commonly referred to as a PPP loan. 
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to the extent the loan is not forgiven in accordance with section 7A of the Small Business
Act or subparagraph (J) of such paragraph (37), as applicable, with priority equal to a claim 
of the kind specified in subsection (c)(1) of this section.

‘‘(2) The trustee may incur debt described in paragraph (1) notwithstanding any provision 
in a contract, prior order authorizing the trustee to incur debt under this section, prior order 
authorizing the trustee to use cash collateral under section 363, or applicable law that 
prohibits the debtor from incurring additional debt.

‘‘(3) The court shall hold a hearing within 7 days after the filing and service of the motion 
to obtain a loan described in paragraph (1). Notwithstanding the Federal Rules of 
Bankruptcy Procedure, at such hearing, the court may grant relief on a final basis.’’.2

Section 503(b) is amended—

in paragraph (8)(B), by striking ‘‘and’’ at the end;

in paragraph (9), by striking the period at the end and inserting
‘‘; and’’; and 

by adding at the end the following:
‘‘(10) any debt incurred under section 364(g)(1) of this title.’’.

Section 1191 is amended by adding at the end the following:

‘‘(f) SPECIAL PROVISION RELATED TO COVID–19 PANDEMIC.—
Notwithstanding section 1129(a)(9)(A) of this title and subsection (e) of this section, a plan 
that provides for payment of a claim of a kind specified in section 503(b)(10) of this title 
may be confirmed under subsection (b) of this section if the plan proposes to make
payments on account of such claim when due under the terms of the loan giving rise to 
such claim.’’.

Section 1225 is amended by adding at the end the following:

‘‘(d) Notwithstanding section 1222(a)(2) of this title and subsection (b)(1) of this section, 
a plan that provides for payment of a claim of a kind specified in section 503(b)(10) of this 
title may be confirmed if the plan proposes to make payments on account of such claim 
when due under the terms of the loan giving rise to such claim.’’.

Section 1325 is amended by adding at the end the following:

‘‘(d) Notwithstanding section 1322(a)(2) of this title and subsection (b)(1) of this section, 
a plan that provides for payment of a claim of a kind specified in section 503(b)(10) of this 
title may be confirmed if the plan proposes to make payments on account of such claim 
when due under the terms of the loan giving rise to such claim.’’.

 
2 Rule 4001(c)(2) states that a final hearing on a motion under §364 is to be held no earlier than 14 days after service 
of the motion.  The rule is being amended to provide for the 7-day time period in the event Section 320 takes effect.

5
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EFFECTIVE DATE; SUNSET; AND APPLICABILITY PROVISIONS:

The foregoing amendments to Sections 364, 503(b), 1191, 1225, and 1325 shall —

(A) take effect on the date on which the Administrator submits to the Director of the 
Executive Office for United States Trustees a written determination that, subject to
satisfying any other eligibility requirements, any debtor in possession or trustee that is 
authorized to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 
1304 of title 11, United States Code, would be eligible for a loan under paragraphs (36) 
and (37) of section 7(a) of the Small Business Act (15 U.S.C. 636(a)); and

(B) apply to any case pending on or commenced on or after the date described in 
subparagraph (A).

If the foregoing amendments made to Sections 364, 503(b), 1191, 1225, and 1325 of title 11, 
United States Code take effect in accordance with the “effective date” provision above, effective 
on the date that is 2 years after the date of enactment of this Act (or December 27, 2022) (i) section 
364 of title 11, United States Code, is amended by striking subsection (g); (ii) section 503(b) of 
title 11, United States Code, is amended (I) in paragraph (8)(B), by adding ‘‘and’’ at the end; (II) 
in paragraph (9), by striking ‘‘; and’’ at the end and inserting a period; and (III) by striking 
paragraph (10); (iii) section 1191 of title 11, United States Code, is amended by striking subsection 
(f); (iv) section 1225 of title 11, United States Code, is amended by striking subsection (d); and
(v) section 1325 of title 11, United States Code, is amended by striking subsection (d).

Notwithstanding the foregoing amendments, if the amendments made to Sections 364, 503(b), 
1191, 1225, and 1325 of title 11, United States Code take effect in accordance with the “effective 
date” provision above, such amendments shall apply to any case under title 11, United States Code, 
commenced before the date that is 2 years after the date of enactment of this Act (or before 
December 27, 2022).

*****************
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II. Section 1001 of Act:

The following (as set forth in Section 1001 of the Act) are amendments to Sections 541(b), 1328,
525, 501, 502(b)(9), 1329, 365(d), 547, 366, and 507(d) of the Bankruptcy Code.  As noted in the 
“sunset” provisions below, the amendments shall sunset either on the date that is one (1) year 
after the date of enactment of the Act (December 27, 2021), or two (2) years after the enactment 
date (December 27, 2022).

Section 541(b) is amended—

in paragraph (9), in the matter following subparagraph (B), by striking ‘‘or’’;

in paragraph (10)(C), by striking the period at the end and inserting ‘‘; or’’; and

by inserting after paragraph (10) the following:
‘‘(11) recovery rebates made under section 6428 of the Internal Revenue Code of 1986.’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 541(b) of title 
11, United States Code, is amended in paragraph (9), in the matter following subparagraph (B), by 
adding ‘‘or’’ at the end; in paragraph (10)(C), by striking ‘‘; or’’ and inserting a period; and by 
striking paragraph (11).

Section 1328 is amended by adding at the end the following:

‘‘(i) Subject to subsection (d), after notice and a hearing, the court may grant a discharge 
of debts dischargeable under subsection (a) to a debtor who has not completed payments 
to the trustee or a creditor holding a security interest in the principal residence of the debtor 
if—

‘‘(1) the debtor defaults on not more than 3 monthly payments due on a residential 
mortgage under section 1322(b)(5) on or after March 13, 2020, to the trustee or 
creditor caused by a material financial hardship due, directly or indirectly, by the 
coronavirus disease 2019 (COVID–19) pandemic; or

‘‘(2)(A) the plan provides for the curing of a default and maintenance of payments 
on a residential mortgage under section 1322(b)(5); and

‘‘(B) the debtor has entered into a forbearance agreement or loan modification 
agreement with the holder or servicer (as defined in section 6(i) of the Real Estate 
Settlement Procedures Act of 1974 (12 U.S.C. 2605(i)) of the mortgage described
in subparagraph (A).’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 1328 of title 11,
United States Code, is amended by striking subsection (i).

7
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Section 525 is amended by adding at the end the following:

‘‘(d) A person may not be denied relief under sections 4022 through 4024 of the CARES 
Act (15 U.S.C. 9056, 9057, 9058) because the person is or has been a debtor under this 
title.’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 525 of title 11,
United States Code, is amended by striking subsection (d).

Section 501 is amended by adding at the end the following:

‘‘(f)(1) In this subsection—

‘‘(A) the term ‘CARES forbearance claim’ means a supplemental claim for the 
amount of a Federally backed mortgage loan or a Federally backed multifamily 
mortgage loan that was not received by an eligible creditor during the forbearance
period of a loan granted forbearance under section 4022 or 4023 of the CARES Act 
(15 U.S.C. 9056, 9057);

‘‘(B) the term ‘eligible creditor’ means a servicer (as defined in section 6(i) of the 
Real Estate Settlement Procedures Act of 1974 (12 U.S.C. 2605(i)) with a claim for 
a Federally backed mortgage loan or a Federally backed multifamily mortgage loan 
of the debtor that is provided for by a plan under section 1322(b)(5);

‘‘(C) the term ‘Federally backed mortgage loan’ has the meaning given the term in 
section 4022(a) of the CARES Act (15 U.S.C. 9056(a)); and

‘‘(D) the term ‘Federally backed multifamily mortgage loan’ has the meaning given 
the term in section 4023(f) of the CARES Act (15 U.S.C. 9057(f)).

‘‘(2)(A) Only an eligible creditor may file a supplemental proof of claim for a CARES 
forbearance claim.

‘‘(B) If an underlying mortgage loan obligation has been modified or deferred by an 
agreement of the debtor and an eligible creditor of the mortgage loan in connection with a 
mortgage forbearance granted under section 4022 or 4023 of the CARES Act (15 U.S.C. 
9056, 9057) in order to cure mortgage payments forborne under the forbearance, the proof 
of claim filed under subparagraph (A) shall include—

‘‘(i) the relevant terms of the modification or deferral;

‘‘(ii) for a modification or deferral that is in writing, a copy of the modification or 
deferral; and

‘‘(iii) a description of the payments to be deferred until the date on which the 
mortgage loan matures.’’.

8
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Section 502(b)(9) is amended to read as follows:

‘‘(9) proof of such claim is not timely filed, except to the extent tardily filed as permitted 
under paragraph (1), (2), or (3) of section 726(a) or under the Federal Rules of Bankruptcy
Procedure, except that—

‘‘(A) a claim of a governmental unit shall be timely filed if it is filed before 180 
days after the date of the order for relief or such later time as the Federal Rules of
Bankruptcy Procedure may provide;

‘‘(B) in a case under chapter 13, a claim of a governmental unit for a tax with 
respect to a return filed under section 1308 shall be timely if the claim is filed on 
or before the date that is 60 days after the date on which such return was filed as 
required; and

‘‘(C) a CARES forbearance claim (as defined in section 501(f)(1)) shall be timely 
filed if the claim is filed before the date that is 120 days after the expiration of the 
forbearance period of a loan granted forbearance under section 4022 or 4023 of the 
CARES Act (15 U.S.C. 9056, 9057).’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 501 of title 11, 
United States Code, is amended by striking subsection (f); and section 502(b)(9) of title 11, United 
States Code, is amended (i) in subparagraph (A), by adding ‘‘and’’ at the end; (ii) in subparagraph 
(B), by striking ‘‘; and’’ and inserting a period; and (iii) by striking subparagraph (C).

Section 1329 is amended by adding at the end the following:

‘‘(e)(1) A debtor of a case for which a creditor files a proof of claim under section 501(f) 
may file a request for a modification of the plan to provide for the proof of claim.

‘‘(2) If the debtor does not file a request for a modification of the plan under paragraph (1) 
on or before the date that is 30 days after the date on which a creditor files a claim under
section 501(f), after notice, the court, on a motion of the court or on a motion of the United 
States trustee, the trustee, a bankruptcy administrator, or any party in interest, may request 
a modification of the plan to provide for the proof of claim.’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 1329 of title 11,
United States Code, is amended by striking subsection (e).

Section 365(d) is amended—

in paragraph (3)—

(i) by inserting ‘‘(A)’’ after ‘‘(3)’’;

(ii) by inserting ‘‘, except as provided in subparagraph (B)’’ after ‘‘such 60-day 
period’’; and

(iii) by adding at the end the following:

9
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‘‘(B) In a case under subchapter V of chapter 11, the time for performance of an 
obligation described in subparagraph (A) arising under any unexpired lease of 
nonresidential real property may be extended by the court if the debtor is 
experiencing or has experienced a material financial hardship due, directly or
indirectly, to the coronavirus disease 2019 (COVID–19) pandemic until the earlier 
of—

‘‘(i) the date that is 60 days after the date of the order for relief, which may 
be extended by the court for an additional period of 60 days if the court 
determines that the debtor is continuing to experience a material financial 
hardship due, directly or indirectly, to the coronavirus disease 2019 
(COVID–19) pandemic; or

‘‘(ii) the date on which the lease is assumed or rejected under this section.

‘‘(C) An obligation described in subparagraph (A) for which an extension is granted 
under subparagraph (B) shall be treated as an administrative expense described in 
section 507(a)(2) for the purpose of section 1191(e).’’; and

in paragraph (4), by striking ‘‘120’’ each place it appears and inserting ‘‘210’’.

Effective on the date that is 2 years after the date of enactment of this Act, section 365(d) of title 
11, United States Code, is amended (i) in paragraph (3) by (I) striking ‘‘(A)’’ after ‘‘(3)’’; (II) 
striking ‘‘, except as provided in subparagraph (B)’’ after ‘‘such 60-day period’’; and (III) striking 
subparagraphs (B) and (C); and (ii) in paragraph (4), by striking ‘‘210’’ each place it appears and 
inserting ‘‘120’’. Notwithstanding the amendments made by the foregoing, the amendments made 
in paragraphs (3) and (4) above shall apply in any case commenced under subchapter V of chapter 
11 of title 11, United States Code, before the date that is 2 years after the date of enactment of this 
Act.

Section 547 is amended—

in subsection (b), in the matter preceding paragraph (1), by striking ‘‘and (i)’’ and 
inserting ‘‘, (i), and (j)’’; and

by adding at the end the following:

‘‘(j)(1) In this subsection:

‘‘(A) The term ‘covered payment of rental arrearages’ means a payment of 
arrearages that—

‘‘(i) is made in connection with an agreement or arrangement—

‘‘(I) between the debtor and a lessor to defer or postpone the 
payment of rent and other periodic charges under a lease of 
nonresidential real property; and

‘‘(II) made or entered into on or after March 13, 2020;

10
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‘‘(ii) does not exceed the amount of rental and other periodic charges agreed 
to under the lease of nonresidential real property described in clause (i)(I) 
before March 13, 2020; and

‘‘(iii) does not include fees, penalties, or interest in an amount greater than 
the amount of fees, penalties, or interest—

‘‘(I) scheduled to be paid under the lease of nonresidential real 
property described in clause (i)(I); or

‘‘(II) that the debtor would owe if the debtor had made every 
payment due under the lease of nonresidential real property 
described in clause (i)(I) on time and in full before March 13, 2020.

‘‘(B) The term ‘covered payment of supplier arrearages’ means a payment of 
arrearages that—

‘‘(i) is made in connection with an agreement or arrangement—

‘‘(I) between the debtor and a supplier of goods or services to defer 
or postpone the payment of amounts due under an executory 
contract for goods or services; and

‘‘(II) made or entered into on or after March 13, 2020;

‘‘(ii) does not exceed the amount due under the executory contract described 
in clause (i)(I) before March 13, 2020; and

‘‘(iii) does not include fees, penalties, or interest in an amount greater than 
the amount of fees, penalties, or interest—

‘‘(I) scheduled to be paid under the executory contract described in 
clause (i)(I); or

‘‘(II) that the debtor would owe if the debtor had made every 
payment due under the executory contract described in clause (i)(I) 
on time and in full before March 13, 2020.

‘‘(2) The trustee may not avoid a transfer under this section for—

‘‘(A) a covered payment of rental arrearages; or

‘‘(B) a covered payment of supplier arrearages.’’.

Effective on the date that is 2 years after the date of enactment of this Act, section 547 of title 11, 
United States Code, is amended (i) in subsection (b), in the matter preceding paragraph (1), by 
striking ‘‘, (i), and (j)’’ and inserting ‘‘and (i)’’; and (ii) by striking subsection (j). Notwithstanding 
the amendments made by the foregoing, the amendments made to section 547 above shall apply 

11
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in any case commenced under title 11, United States Code, before the date that is 2 years after the 
date of enactment of this Act.

Section 366 is amended by adding at the end the following:

‘‘(d) Notwithstanding any other provision of this section, a utility may not alter, refuse, or 
discontinue service to a debtor who does not furnish adequate assurance of payment under 
this section if the debtor—

‘‘(1) is an individual;

‘‘(2) makes a payment to the utility for any debt owed to the utility for service 
provided during the 20-day period beginning on the date of the order for relief; and

‘‘(3) after the date on which the 20-day period beginning on the date of the order 
for relief ends, makes a payment to the utility for services provided during the 
pendency of case when such a payment becomes due.’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 366 of title 11,
United States Code, is amended by striking subsection (d).

Section 507(d) is amended—

by striking ‘‘, (a)(8)’’;

by inserting ‘‘or subparagraphs (A) through (E) and (G) of subsection (a)(8)’’ after 
‘‘(a)(9)’’; and

by inserting ‘‘or subparagraph’’ after ‘‘such subsection’’.

Effective on the date that is 1 year after the date of enactment of this Act, section 507(d) of title 
11, United States Code, is amended by inserting ‘‘, (a)(8)’’ before ‘‘, or (a)(9)’’; by striking ‘‘or 
subparagraphs (A) through (E) and (G) of subsection (a)(8)’’; and by striking ‘‘or subparagraph’’ 
after ‘‘such subsection’’.

12
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LEGISLATIVE UPDATE 

BANKRUPTCY ADMINISTRATION IMPROVEMENT ACT 
January 12, 2021 

• Extends 25 temporary judgeships for five years from their current lapse date.

• Establishes a Chapter 7 Trustee Fund (28 U.S.C. § 589a(f)(1)(C)) to provide
compensation of an additional $60 to Chapter 7 trustees under § 330(e).

• Provides funding to U.S. Trustee’s Office and to offset cost of extending the 25
judgeships.

• Under new 28 U.S.C. § 1930(6)(B)(i), for five-year period beginning on January 1, 2021,
quarterly fees in Chapter 11 cases (other than Subchapter V cases) are the greater of .4%
of disbursements or $250 for each quarter in which disbursements total less than
$1,000,000 and .8% of disbursements but not more than $250,000 for each quarter in
which disbursements total at least $1,000,000.

Quarterly Disbursements         OLD     NEW 
< $15,000     $325     $250 
   $62,624 $650     $250 
   $62,625 $650     $250.50 (.4%) 
   $150,000   $1,625     $600 (.4%) 
   $1,000,000 $10,000  $8,000 (.8%) 

******** 

PENDING LEGISLATION 

“State and Local Coronavirus Relief Extension Act” 

• Would extend the CARES Act’s bankruptcy provisions to 3/27/22.

• Would permit plan modifications under amended § 1329(d)(1) of cases that were
confirmed prior to the date of enactment of the Extension Act (current version of
§ 1329(d)(1) requires plan confirmation prior to 3/27/20).

• The CAA’s bankruptcy provisions that sunset on 12/27/21 remain the same.

• The CARES Act’s PPP provision, currently sunsetting on 12/27/21, should sunset on date
of enactment of the Extension Act (hopefully 3/27/22) but remain in effect as to cases
filed before that date.
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EMPLOYMENT AND FEE UPDATES 
“Heed Your Own Advice” 

 
Significant Cases 

In re Black & White Stripes, LLC, 623 B.R. 34 (Bankr. S.D. N.Y. 2020). 
 

In re Vascular Access Ctrs., L.P., 613 B.R. 613 (Bankr. E.D. Pa. 2020). 

In re Penland Heating & Air Conditioning, Inc., 
2020 Bankr. LEXIS 1150 (Bankr. E.D.N.C. June 11, 2020). 

 
 

Disclosures in Employment Applications 
o In re Black & White Stripes, LLC 

Prepetition, Cushner & Associates, P.C. 
(“Cushner”) represented the debtors (whose 
primary asset was the rights associated with a 
film about the Italian soccer team Juventus) 
and their two principals in a state court action 
under a “Limited Retainer Agreement.” 
Cushner eventually filed a motion to withdraw 
stating that “[w]ithout disclosing any attorney-
client privileges, significant differences have 
arisen between my firm and the Defendants as 
to the communication breakdown and an 
irrevocable breach has developed.” 
 

The debtors filed their bankruptcy cases, and in the jointly administered cases, they 
moved to employ Cushner as their bankruptcy counsel. The application was 
supported by an affidavit that made no reference to the state court matter. That 
affidavit was withdrawn and replaced with Cushner’s affidavit that disclosed the 
state court case, but asserted that Cushner had no potential conflict with current or 
former clients. Several creditors and the United States Trustee objected, among 
other reasons, on the grounds that a potential conflict existed because, e.g., “the 
debtors’ principals may be subject to fraudulent conveyance actions as well as 
claims for abuse of corporate form.” 
 
The bankruptcy court analyzed the employment application under 11 U.S.C. 
§ 327(a)’s “disinterested” requirement. First, the court noted that while Cushner’s 
employment agreement in the state court action was titled “Limited Retainer 
Agreement,” the retention was actually quite broad including review of the entire 
file and additional services as necessary. Second, the avoidance actions against the 
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debtors’ principals might be among some of the debtors’ estates’ most significant 
assets. Third, the court distinguished a case in which an application to employ 
special litigation counsel “to pursue a specific set of claims against a specific set of 
defendants, against which it had already asserted substantially related claims on 
behalf of the debtor’s creditor” was granted, because the retention in that case, In 
re Arochem Corp., 176 F.3d 610 (2d Cir. 1999), was very narrow. For those 
reasons, the court denied Cushner’s employment application. 
 

o In re Vascular Access Ctrs., L.P.  
In October 2019, Dilworth Paxson LLP (“Dilworth”) was approached by the 
debtor’s general partner who was contemplating personal bankruptcy. Just days 
later, Dilworth determined that the Debtor, not its general partner, was the 
appropriate entity to file bankruptcy. However, several creditors beat the debtor to 
the punch, and in November 2019, filed an involuntary against the debtor. The 
debtor filed its application to employ Dilworth supported by a declaration that 
noted, in part, the initial work performed in October, but that stated Dilworth did 
not represent the general partner. Dilworth filed a supplemental declaration to 
address additional payments received and, on January 3, 2020, filed a second 
supplemental declaration to provide additional disclosures regarding the Debtor’s 
insiders. 
 
The United States Trustee objected to Dilworth’s employment due to “lack of 
adequate disclosures, conflicts of interest and adverse interest to the estate.” Again, 
the court analyzed the situation under 11 U.S.C. § 327(a)’s “disinterested” standard 
succinctly stating “the Court must disqualify Dilworth if it determines that Dilworth 
has an actual conflict of interest, may disqualify Dilworth if it determines that 
Dilworth has a potential conflict of interest, and may not disqualify Dilworth if it 
is based solely on an appearance of conflict.” 
 
Here, the bankruptcy court determined that because of the limited duration of 
Dilworth’s representation of the general partner and the lack of simultaneous 
representation, only a potential conflict of interest existed, and the court declined 
to exercise its discretion to disqualify Dilworth. However, because of Dilworth’s 
failure to make proper disclosures under Bankruptcy Rule 2014(a), the court 
prospectively denied Dilworth’s fees and costs expended prior to its January 3, 
2020 accurate disclosure, likely costing Dilworth’s tens of thousands of dollars. 
 

o Takeaway – Heed Your Own Advice! Attorneys and professionals caution their 
clients to accurately and fully disclose matters to the tribunal lest there be 
repercussions. These cases serve as a reminder that we ourselves must be cognizant 
of the disclosures we submit to the court; otherwise we jeopardize our own 
employment and fee applications. 
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Subchapter V Employment Applications 
 

o In re Penland Heating & Air Conditioning, Inc.  
The debtor filed for relief under Subchapter V of Chapter 11, and the United States 
Bankruptcy Administrator appointed a Subchapter V trustee, who was an attorney 
himself (the “Trustee”). The Trustee filed an application to employ general counsel 
under 11 U.S.C. § 327(a). At a hearing on the application, the Trustee stated that 
he filed the application “as a matter of course but did not have any current need for 
legal representation in the Debtor’s case.” 
 
As a starting point, neither Section 327(a) nor the Small Business Reorganization 
Act of 2019 (“SBRA”) prohibits a Subchapter V trustee from employing attorneys 
or other professionals on his or her behalf. However, quoting Bankruptcy Judge 
Paul W. Bonapfel (N.D. Ga.) in a law review article, the court noted that: 
 

[E]mployment of attorneys or other professionals has the potential 
to substantially increase the administrative expenses of the case. In 
view of the intent of the SBRA to streamline and simplify chapter 
11 cases for small business debtors and reduce administrative 
expenses, courts may be reluctant to permit a sub V trustee to retain 
attorneys or other professionals except in unusual circumstances. 

 
Ultimately, the court denied the application stating that to authorize “a Subchapter 
V trustee to employ professionals, including oneself as counsel, routinely and 
without specific jurisdiction or purpose is contrary to the intent and purpose of the 
SBRA.” 
 

o Takeaway – Mind the Meter. Subchapter V trustees are permitted to seek 
employment of attorneys and professionals should that specific case warrant it. If a 
determination is made and an application submitted, the trustee should be prepared 
to defend the request. Furthermore, the case stands for the broader proposition that 
all administrative expenses will be closely examined in a Subchapter V case which 
are specifically designed to travel lighter than a traditional Chapter 11 case. 
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An “Oldie but Goodie” Example of Questionable Administrative Expenses from the W.S.J. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

18



AMERICAN BANKRUPTCY INSTITUTE

719

AUTOMATIC STAY UPDATES1 
“Can’t Touch This” 

 
Significant Cases 

City of Chicago v. Fulton, 141 S. Ct. 585, 208 L. Ed. 2d 384 (2021). 
 

In re Nocek, 2020 Bankr. LEXIS 978 (Bankr. E.D.N.C. Apr. 7, 2020). 
 
 

Retention of Estate Property 
 

o City of Chicago v. Fulton 
In several bankruptcy cases, the City of Chicago (the “City”) had impounded the 
debtors’ vehicles prepetition for failure to pay fines for motor vehicle infractions. 
Each debtor then filed a Chapter 13 petition and requested that the City return his 
or her vehicle. The City refused to return the vehicles, and in each case, the 
bankruptcy court held that the City’s refusal violated the automatic stay. The court 
of appeals affirmed all of the judgments in a consolidated opinion. The question 
before the Supreme Court was “whether an entity violates [11 U.S.C. § 362] by 
retaining possession of a debtor’s property after a bankruptcy petition is filed.” 
 
Justice Alito delivered the opinion for the Supreme Court joined by all members 
except for Justice Barrett who took no part in the consideration or decision of the 
case. The Court ruled that the mere retention of estate property does not violate the 
automatic stay. The Court found that the natural reading of § 362(c)(3) is to prohibit 
acts that that would “disturb the status quo of estate property as of the time when 
the bankruptcy petition was filed,” and to read otherwise would render the turnover 
provisions of § 542 superfluous. 
 
Justice Sotomayor concurred separately to emphasize “that the Court has not 
decided whether and when § 362(a)’s other provisions may require a creditor to 
return a debtor’s property.” Justice Sotomayor wrote that the City’s policy of 
refusing to return impounded vehicles “satisfies the letter of the Code, [but] it 
hardly comports with its spirit.” Because, for many, having a car is vital to their 
employment and obtaining a fresh start, Justice Sotomayor urged the policymakers 
to shore up any gap left in the wake of the ruling. 
 

o Takeaway – Tread Carefully. The Supreme Court’s decision found that the City’s 
actions did not violate the automatic stay. However, the Justices paid careful 
attention to the turnover powers provided in the Bankruptcy Code. The difference 
between passive retention and failure to comply with a demand can be blurred at 
times, and a party holding estate property should tread carefully. 

 
 
 

 
1 Consumer cases whose general holding applies to commercial cases. 
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o In re Nocek 

On March 26, 2019, the debtor filed a Chapter 7 petition. During the course of the 
bankruptcy, a creditor emailed the debtor the following in its entirety: 

 

The debtor filed a motion requesting an order barring the creditor from further 
collection activity and for sanctions following willful violations of the automatic 
stay and discharge injunction. 
 
11 U.S.C. § 362(k) provides that “an individual injured by any willful violation of 
a stay provided by this section shall recover actual damages, including costs and 
attorneys’ fees, and, in appropriate circumstances, may recover punitive damages.” 
The debtor bears the burden of proof to show a violation by a preponderance of 
evidence. Specifically, court stated that a debtor must show that “(1) the bankruptcy 
petition was filed; (2) the debtor is an ‘individual,’ for the purpose of an automatic 
stay; (3) notice of the debtor’s bankruptcy petition was received by the creditor; 
and (4) the creditor willfully violated the automatic stay.” 
 
The court found the first two criteria were not in dispute and that the creditor had 
constructive, if not actual, notice of the bankruptcy. As to the fourth prong, the 
court had “no difficulty concluding that a promise to obtain a lien comes squarely 
within the kind of conduct prohibited by both the letter and spirt of § 362(a).” The 
email was clearly willful as the creditor wrote and intentionally conveyed the 
message. As a result, the court granted the motion in part and awarded attorney’s 
fees. 
 

o Takeaway – Can’t Touch This. We are accustomed to courts determining demand 
letters are violations of the automatic stay. The same, if not more, caution should 
be applied to emails which can be sent with greater ease and speed with the same 
consequences of intentionally violating the automatic stay safeguards. 

My goal Bob is to get a lien on your house. 

I’m a very goal oriented person. 

Have a pleasant day. 
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Pleading Due Diligence in Preference Complaints 

Sommers v. Anixter, Inc. (In re Trailhead Eng’g LLC), 2020 Bankr. LEXIS 3547 (Bankr. S.D. 
Tex. Dec. 21, 2020). 

The defendant moved to dismiss a preference claim, arguing the complaint failed to state a 
cause of action because it did not allege that the trustee had conducted due diligence as required 
by 11 U.S.C. § 547(b) (“the trustee may, based on reasonable due diligence in the circumstances 
of the case and taking into account a party’s known or reasonably knowable affirmative defenses 
under subsection (c),” avoid preferential transfers). Id. at *19. The court noted that the defendant 
did not cite any authority for the proposition that due diligence must be affirmatively alleged other 
than a reference to Collier stating that it is unclear whether due diligence is an element of a 
preference claim. Id. at *20. Without deciding that issue, the court found the allegations of the 
complaint demonstrated that Chapter 7 trustee had reviewed the debtor’s bank statements and 
material documents related to the transfer and thus, “in the circumstances of the case,” contained 
sufficient information regarding due diligence to survive a motion to dismiss. Id.  

Fraudulent Intent Must be Proven as to the Specific Transfers Sought to be Avoided 

Welch v. Regions Bank (In re Mongelluzzi), Case No. 8:19-cv-02751-MSS (M.D. Fla. March 1, 
2021). 

The debtor wrote checks from his Synovus Bank account to cover overdrafts in his Regions 
Bank account. Id. at 2-3. The Chapter 7 trustee sued to recover deposits into the Regions account 
as fraudulent transfers, alleging they were made in furtherance of the debtor’s check-kiting 
scheme. The bankruptcy court granted summary judgment on the constructive fraudulent transfer 
claims because regular deposits into the debtor’s bank accounts were not “transfers” and the debtor 
received reasonably equivalent value for the covering deposits through the satisfaction of the 
overdrafts. Id. at 4. The bankruptcy court further granted summary judgment on the actual fraud 
claims because there was no evidence that the covering deposits were made in furtherance of the 
check-kiting scheme. Id. at 5. 

The bankruptcy court reasoned that the trustee must show fraudulent intent as to the 
specific deposits she sought to avoid and that “[j]ust because a debtor is involved in a fraudulent 
scheme does not mean that every transfer made by that debtor is made with fraudulent intent.” Id. 
In addition, because there was no evidence that the deposits caused the Synovus account to become 
overdrawn, there was no evidence that the deposits were related to the check-kiting scheme. Id. at 
6. 

On appeal to the district court, the trustee argued that a reasonable jury could have found 
that the deposits were related to the check-kiting scheme because their timing supports an 
“inference” that the overdrafts were paid in connection with the check-kiting scheme. But check-
kiting is “drawing checks on an account in one bank and depositing them in an account in a second 

21



722

2021 ALEXANDER L. PASKAY MEMORIAL VIRTUAL BANKRUPTCY SEMINAR

bank when neither account has sufficient funds to cover the amounts drawn.” Id. at 10. Thus, the 
district court agreed with the bankruptcy court that, in the absence of evidence that the Regions 
deposits caused the Synovus account to be overdrawn, no reasonable jury could conclude that the 
deposits were part of a check-kiting scheme. Id. And absent evidence linking the deposits to the 
check-kiting scheme, there was no basis to conclude that those specific transfers were made with 
actual intent to hinder, delay or defraud creditors. Id. at 8. 
 

Subchapter V Debtors Must be “Engaged in Commercial or Business Activities” 
 

In re Wright, 2020 Bankr. LEXIS 1240 (Bankr. D.S.C. Apr. 27, 2020). 
 

The debtor was an individual with ownership interests in two defunct businesses. The 
United States Trustee filed a motion to strike the debtor’s Subchapter V election, and the only 
question was whether the debtor was “a person engaged in commercial or business activities” 
under 11 U.S.C. § 101(51D). The court reasoned that nothing in the language of this definition 
requires debtors to be currently engaged in business or commercial activities. Id. at *7. Moreover, 
it held that the debtor was “engaged in commercial or business activities” because he was 
“addressing residual business debt.” Id. at *8. 
 
In re Johnson, 2021 Bankr. LEXIS 471 (Bankr. N.D. Tex. Mar. 1, 2021). 
 
  The debtors, a married couple, filed a motion to convert their Chapter 7 case to Chapter 
11, conditioned upon their authorization to proceed as Subchapter V debtors. While the husband 
had previously owned several businesses, as of the petition date, the businesses were defunct and 
the debtors’ only sources of income were through W-2 employment. Id. at *8. The debtors argued 
that the phrase “engaged in commercial or business activities” in 11 U.S.C. § 101(51D) does not 
contain any temporal limitations and thus may refer to former business activities.  
 

The court rejected that argument, reasoning that, under the common definition of 
“engaged,” the focus of the inquiry is “inherently contemporary” rather than retrospective. Id. at 
*15. In addition, the court noted, this interpretation is consistent with the purpose of § 101(51D), 
which is to identify debtors in need of the expediency and lower cost of Subchapter V, which are 
essential to reorganizing an operating business, but which are not essential to a business which is 
no longer operating. Id. at *15-16. Furthermore, the court noted, Congress has used the same 
language in other sections of the Bankruptcy Code which have also been interpreted as 
contemporary in focus and, if Congress intended a different meaning in § 101(51D), it could have 
used different language, but it did not. Id. at *17-18.  

 
The court also rejected the argument that the husband’s position as the president of an 

operating business constituted “engag[ing] in commercial or business activities.” Id. at *21. 
Applying the ordinary meaning of the terms, the court held that a person engaged in “commercial 
or business activities” is a person “engaged in the exchange or buying and selling of economic 
goods or services for profit,” and that neither of the debtors was engaged in the exchange or buying 
and selling of any economic goods or services of their own for profit. Id. In any event, even if the 
husband qualified as a small business debtor, the wife did not qualify as an “affiliate” as that term 
is defined under the Bankruptcy Code. Id. at *23-24.  
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Rent Has to Be Paid Current, Right? 

 
In re Pier 1 Imports, Inc., 615 B.R. 196 (Bankr. E.D. Va. 2020). 
 

Pier 1 Imports filed for Chapter 11 relief at the infancy of the global pandemic -- in 
February 2020. As the court stated, when the debtors filed, “[n]o constituency in these cases 
predicted that the world would effectively grind to a halt.” However, as we all know, that quickly 
changed and, as the court explained, “the weeks and months that followed the Petition Date, this 
country has shuttered under mandatory stay-at-home orders and mandatory closures of 
“nonessential” retail businesses, like the Debtors.” 

 
In order to effectuate their own “shelter in place,” the debtors filed an Emergency Motion 

for Entry of an Order (I) Approving Relief Related to the Interim Budget, (II) Temporarily 
Adjourning Certain Motions and Applications for Payment, and (III) Granting Related Relief. By 
the motion, the debtors proposed to curtail their business operations for a short period of time and 
sought authority to pay only the expenses the debtors determined to be “critical” in accordance 
with an interim budget. The effect of the motion would be to cause certain landlords not to be paid 
rent on a current basis, as the debtors sought to delay payment of certain accrued but unpaid rent 
obligations.  

 
Not surprisingly, a number of landlords objected to the proposed delay of rent payments. 

The court granted the relief sought over the objections of the lessors who would not be receiving 
payment timely. The court found that while the debtors have an obligation to pay rent timely under 
Section 365(d)(3), the remedy for the failure to do so would only result in the lessors holding an 
administrative expense claim rather than a right to compel payment.  

 
The court found that to compel payment would elevate the payment of rent to superpriority 

status to which the lessors are not entitled. Rather, the court concluded that the lessors are entitled 
to adequate protection under Section 363(e), which the court found was provided by the debtors’ 
continued payment of insurance obligations, utility bills and other similar non-rent obligations, 
combined with the “assurance” of cure payments to be made in July. Ultimately, the court found 
that the relief sought by the motion was in “best interest of the estates in these Bankruptcy Cases 
and entered the Supplemental Order in order to extend the relief provided by the Original Order 
through the Limited Operations Period.” 

 
At bottom, the court explained its decision was results-oriented, by stating (emphasis 

added): 
 

There is no feasible alternative to the relief sought in the Motion. The Debtors 
cannot operate as a going concern and produce the revenue necessary to pay 
rent because they have been ordered to close their business. The Debtors cannot 
effectively liquidate the inventory while their stores remain closed. Unless and 
until the “stay at home” and “shelter in place” orders are relaxed, the Debtors 
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are unable to open their stores to conduct the sales and customers are unable to 
come to the stores to buy the inventory marketed for sale. Any liquidation 
efforts would be ineffective and potentially squander assets that could otherwise 
be administered for the benefit of all creditors in this case. 

 
An Irrevocable Trust Cannot Be Used by Creditors in a Chapter 11, Right? 

 
Kearney v. Unsecured Creditors Committee, 987 F.3d 1284 (10th Cir. 2021). 
 

The debtor was the lifetime income beneficiary of two spendthrift trusts (the “Trusts”) 
when he filed for chapter 11 bankruptcy in 2011. Despite receiving approximately $800k per year, 
by 2017 the debtor had accumulated about $7 million in debts when he filed for Chapter 11. 

 
A creditors’ committee (“UCC”) was appointed and significant litigation ensued between 

the debtor and UCC over the plan process and competing plans. Over time, the debtor proposed 
seven different plans; and, in contrast, the UCC filed a competing plan that called for three actions:  
first, a closely held company owned by the debtor’s family would buy the Trusts’ shares in that 
company for $12,571,799; second, the trustees would then pay $3 million to the debtor to pay his 
creditors; and third, the Trusts would pay the IRS the $350,890.55 in taxes the debtor owed from 
his share of income (the “Three Actions”). The UCC’s plan hinged on an agreement between it 
and the trustees of the Trusts to allow a one-time modification of the spendthrift trusts to fund the 
obligations under the UCC’s plan.  

 
The debtor, believing the Trusts were impenetrable by outside creditors, was outraged at 

the UCC’s plan and retaliated with lawsuits against the trustees of the Trusts, accusing them of, 
among things, breaches of their fiduciary duty in agreeing to the deal with the UCC. The trustees 
sought and obtained relief from the automatic stay to seek a determination from the state court as 
to whether the Trusts could be modified to allow the Three Actions. The state court ruled that the 
Three Actions were proper and consistent with applicable state law. Thereafter, the plan went out 
for vote and was approved by the requisite number and amount of creditors.  

 
The debtor appealed the confirmation order, arguing that the plan violates Section 

1129(a)(3)’s requirements of good faith and compliance with non-bankruptcy law. The debtor 
argued that the Three Actions violate section 541(c)(2) because it does not exclude his interest in 
the Trusts from the bankruptcy estate. The 10th Circuit found that the state court approved a one-
time circumvention of the spendthrift provisions. The endorsement of the Three Actions by the 
state court was the UCC’s permission to bypass this provision.  

 
In addition, the debtor argued that the plan was not proposed in good faith. The circuit 

court found the plan to be proposed in good faith and stated that the debtor’s arguments show “his 
mistaken belief that only he should be allowed to control the reorganization process, whatever the 
cost, delay, or acceptability of payment proposals.”  

 
Finally, the debtor argued that the bankruptcy court abused its discretion by approving the 

proposed settlement of the debtor’s claims. However, the circuit court found that the legal claims 
involving the closely held family company were properly categorized as property of the estate, the 
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debtor was not likely to succeed on his claims, the settlement was backed by sufficient 
consideration, and the bankruptcy court’s finding that the expense and complexity of litigation 
favor settlement was supported by the record.  

 
Accordingly, the circuit court affirmed the bankruptcy court’s confirmation of the UCC’s 

plan.  
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Not All Bids Are the Same 

 
In re Neiman Marcus Group Ltd LLC, et al., Case No. 20-32519 (DRJ) (jointly administered) 
pending in the United States Bankruptcy Court for the Southern District of Texas, Houston 
Division. 
 
Mariposa Intermediate Holdings LLC, et al. v. Marble Ridge Capital Fund LP, et al., Adv. Proc. 
No. 20-03402. 

 
• ECF No. 22 -- defendants agreed to a stipulated TRO whereby they agreed to fund 

a $55 million escrow to “ensure adequate liquidity for satisfaction of the Plaintiffs’ 
monetary claims” in the adversary proceeding.  

• The TRO arose as a result of affirmative claims asserted by the debtors against the 
defendants resulting from misconduct by a principal of the defendants.  

• The principal of the defendants plead guilty to bankruptcy fraud in connection with 
pressuring a rival bidder for certain of the debtors’ assets to abandon its higher bid 
so that the defendants could obtain those assets for a lower price. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

In re:  Chapter 11 

NEIMAN MARCUS GROUP LTD LLC, et al.,1  Case No. 20-32519 (DRJ) 

   Debtors.  (Jointly Administered) 

MARIPOSA INTERMEDIATE HOLDINGS LLC, 
NEIMAN MARCUS GROUP LTD LLC, and THE 
NEIMAN MARCUS GROUP LLC,  

 Adv. Proc. No. 20-03402 

   Plaintiffs,   

 v.   

MARBLE RIDGE CAPITAL LP and MARBLE 
RIDGE MASTER FUND LP, 

   Defendants.   

STIPULATION AND AGREED-UPON TEMPORARY RESTRAINING ORDER 

Plaintiffs Mariposa Intermediate Holdings LLC, Neiman Marcus Group LTD LLC, and 

The Neiman Marcus Group LLC and Defendants Marble Ridge Capital LP and Marble Ridge 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Neiman Marcus Group LTD LLC (9435); Bergdorf Goodman, Inc. (5530); Bergdorf Graphics, Inc. 
(9271); BG Productions, Inc. (3650); Mariposa Borrower, Inc. (9015); Mariposa Intermediate Holdings, LLC (5829); 
NEMA Beverage Corporation (3412); NEMA Beverage Holding Corporation (9264); NEMA Beverage Parent 
Corporation (9262); NM Bermuda, LLC (2943); NM Financial Services, Inc. (2446); NM Nevada Trust (3700); NMG 
California Salon LLC (9242); NMG Florida Salon LLC (9269); NMG Global Mobility, Inc. (0664); NMG Notes 
Propco LLC (1102); NMG Salon Holdings LLC (5236); NMG Salons LLC (1570); NMG Term Loan Propco LLC 
(0786); NMG Texas Salon LLC (0318); NMGP, LLC (1558); The Neiman Marcus Group LLC (9509); The NMG 
Subsidiary LLC (6074); and Worth Avenue Leasing Company (5996).  The location of the Debtors’ service address 
is One Marcus Square, 1618 Main Street, Dallas, Texas 75201. 

ENTERED 
 08/28/2020

Case 20-03402   Document 22   Filed in TXSB on 08/28/20   Page 1 of 5
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Master Fund LP (collectively, “Marble Ridge,” and together with Plaintiffs, the “Parties”) hereby 

enter into this stipulation (the “Stipulation”) and agree as follows: 

WHEREAS, on August 26, 2020, Plaintiffs filed a Complaint And Application For A 

Temporary Restraining Order And Preliminary Injunction and supporting papers and exhibits 

[Docket Nos. 1 - 3]; 

WHEREAS, the Parties appeared before the Court on August 27, 2020 concerning 

Plaintiffs’ request for a temporary restraining order; 

WHEREAS, the Parties have agreed to the form of an agreed-upon temporary restraining 

order;

WHEREAS, the Parties have agreed that Marble Ridge shall fund an escrow account in 

the amount of $55 million that shall solely be held to ensure adequate liquidity for satisfaction of 

the Plaintiffs’ monetary claims in this adversary proceeding, pending Plaintiffs’ request for a 

preliminary injunction on September 18, 2020; 

WHEREAS, the Parties have agreed that Plaintiffs’ request for a preliminary injunction 

will be heard on September 18, 2020, with the hearing concluding by mid-afternoon;  

WHEREAS, the Parties have agreed to a briefing schedule on such request; 

WHEREAS, the Parties have agreed that, pending Plaintiffs’ request for a preliminary 

injunction on September 18, 2020, Marble Ridge shall file a notice to the Plaintiffs of any transfer 

of its claims against or interests in the Debtors in a manner consistent with those set forth for 

transfers of claims pursuant to Federal Rule of Bankruptcy Procedure 3001(e) ; 

NOW, THEREFORE, THE DEBTORS AND MARBLE RIDGE HEREBY AGREE 

AND STIPULATE AS FOLLOWS: 

Case 20-03402   Document 22   Filed in TXSB on 08/28/20   Page 2 of 5
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1. Marble Ridge will fund an escrow account in the amount of $55 million that shall 

solely be held to ensure adequate liquidity for satisfaction of the Plaintiffs’ monetary claims in this 

adversary proceeding and for no other purpose until the Court rules on the Plaintiffs’ request for a 

preliminary injunction on September 18, 2020; 

2.  Until the Court rules on the Plaintiffs’ request for a preliminary injunction on 

September 18, 2020, if Marble Ridge intends to transfer a claim against or interest in the Debtors, 

it shall file a notice evidencing the terms of the transfer with the Court, and the Plaintiffs will have 

7 days after the filing of the notice to object to the transfer before it occurs.

3. The Court will conduct a hearing on Plaintiffs’ Application for a Preliminary 

Injunction at 9:00 a.m. on September 18, 2020. 

4. Marble Ridge may submit a memorandum of law and any papers and declarations 

in response to the Application for a Preliminary Injunction by September 11, 2020. 

5. Plaintiffs may submit any reply memorandum of law by September 16, 2020. 

6. By consent of the parties, this temporary restraining order shall remain in full force 

and effect until 5:00 p.m. on September 18, 2020, at which time the order shall expire and dissolve 

unless either terminated earlier by court order or further extended as provided by law, agreement 

of the parties, or further order of this Court on good cause shown. 

7. This Order is limited to its terms and is without prejudice to, and shall not serve as 

a waiver or concession of, any other of the Parties’ rights, responses or defenses in this adversary 

proceeding. 

8. The provisions of this Order constitute an Order of this Court and violations of the 

provisions of this Order are subject to enforcement and the imposition of legal sanctions in the 

same manner as any other Order of the Court. 
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IT IS SO ORDERED.

Dated:

DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 

Signed:  
 
____________________________________ 
DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 
 
 

August 28, 2020.
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Dated:  August 28, 2020 
Houston, Texas 

/s/ Matthew D. Cavenaugh 
JACKSON WALKER L.L.P.
Matthew D. Cavenaugh (TX Bar No. 
24062656)
Jennifer F. Wertz (TX Bar No. 24072822) 
Kristhy M. Peguero (TX Bar No. 24102776)
Veronica A. Polnick (TX Bar No. 24079148)  
1401 McKinney Street, Suite 1900
Houston, Texas 77010  
Telephone: (713) 752-4200  
Facsimile: (713) 752-4221  
Email:   mcavenaugh@jw.com  
  jwertz@jw.com  
  kpeguero@jw.com  
  vpolnick@jw.com  

-and-

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS 
INTERNATIONAL LLP 
Anup Sathy, P.C. (admitted pro hac vice)
Chad J. Husnick, P.C. (admitted pro hac vice)
300 North LaSalle Street  
Chicago, Illinois 60654  
Telephone:   (312) 862-2000  
Facsimile:    (312) 862-2200  
Email:  anup.sathy@kirkland.com  

chad.husnick@kirkland.com

-and-

Matthew C. Fagen (admitted pro hac vice)
601 Lexington Avenue
New York, New York 10022
Telephone: (212) 446-4800
Facsimile: (212) 446-4900 
Email:  matthew.fagen@kirkland.com

Co-Counsel to the Plaintiffs 

/s/ Zachary D. Rosenbaum
KOBRE & KIM LLP 
Michael S. Kim (pro hac vice pending) 
Zachary D. Rosenbaum  (pro hac vice 
pending)
Daniel J. Saval (pro hac vice pending) 
Leif T. Simonson  (pro hac vice pending) 
Alexandra Fellowes (pro hac vice pending) 
800 Third Ave
New York, New York 10022 
Telephone: +1 212 488 1200 
Facsimile: +1 212 488 1220 
Email: 
Michael.Kim@kobrekim.com
Zachary.Rosenbaum@kobrekim.com 
Daniel.Saval@kobrekim.com 
Leif.Simonson@kobrekim.com 
Alexandra.Fellowes@kobrekim.com 

Counsel to Marble Ridge Capital LP and 
Marble Ridge Master Fund LP 
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MIAMI 8171652.1 73190/21924 

One Day In, One Day Out 
 
In re Belk, Inc., et al., Case No. 21-30630 (MI) (jointly administered) pending in the United States 
Bankruptcy Court for the Southern District of Texas, Houston Division. 
 
In what can only be described as warp speed, the regional retailer, Belk, confirmed its Chapter 11 
cases in one day after commencing the cases. On February 23, 2021, the debtors commenced their 
cases and filed their Joint Prepackaged Plan of Reorganization of Belk, Inc. and Its Debtor 
Affiliates Pursuant to Chapter 11 of the Bankruptcy Code [ECF No. 10]. Only one day later, over 
objections lodged by the Office of the United States Trustee [ECF No. 44] and other parties-in-
interest, the court entered its order confirming the Chapter 11 cases [ECF NO. 61]. 
 
In order to “preserve” due process to stakeholders, immediately after entry of the confirmation 
order, the court entered its Due Process Preservation Order [ECF No. 62]. By the Due Process 
Preservation Order: 
   

• The court gave parties approximately five weeks to opt out of the releases contained 
in the plan and the confirmation order.  

• Any holder of secured claims (other than those participating in the debt-for-equity 
swap under the plan) and unsecured claims could have their disputed claims, if any, 
resolved in any court of competent jurisdiction, any arbitration tribunal under 
applicable non-bankruptcy law (to the extent the claim is arbitrable) or the 
bankruptcy court.  

• The debtors were barred from commencing claims objections in the bankruptcy 
court.  

• The court limited the scope of the plan’s exculpation provisions to be consistent 
with those permitted by the 5th Circuit in In re Pac. Lumber Co., 584 F.3d 229 (5th 
Cir. 2009). 

• The court gave any person or governmental unit five weeks to allege that it had 
inadequate due process notice and opportunity to object to the plan or the 
confirmation order. The court will conduct an initial status conference on any such 
objections and, if such person and/or governmental unit demonstrates a deprivation 
of its due process rights, the court “will issue an appropriate order that fully 
vindicates those due process rights.” Specifically, the Order proscribed any 
estoppel or mootness arguments. 

 
A week after the Due Process Preservation Order was entered, the debtors filed the Notice of 
Opportunity for Holders of Claims to Opt Out of the Third-Party Releases [ECF No. 127]. 
 
Copies of the Due Process Preservation Order and the Opt-Out Notice follow. The remaining 
filings, which are voluminous, may be accessed via PACER.  
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Xf�bYXYZwa_Y�vUYXUYZ�V_�YuYokXfZl�of_XZVoX�fZ�̂YVnY�wVl�jY�VnnkwYb�V_b=fZ�Vnnax_Ybm�V_b�XUY�
XYZwn�f̀�V_l�nkoU�VnnkwWXaf_�V_b�Vnnax_wY_Xg���_l�Uf̂bYZ�f̀�V_�YuYokXfZl�of_XZVoX�fZ�̂YVnY�XUVX�
fj�YoXn�Xf�XUY�VnnkwWXaf_�V_b�fZ�Vnnax_wY_X�f̀�XUVX�YuYokXfZl�of_XZVoX�fZ�̂YVnY�k_bYZ�XUY�\̂V_m�
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WZfqanaf_ng�

�

��������� "� ���#$%&'�()�"����*+-�.�+(�/012�$(� �3�43�����5�6����$8��

37



738

2021 ALEXANDER L. PASKAY MEMORIAL VIRTUAL BANKRUPTCY SEMINAR

������

�"� 6AL�S����A���������A��A	
��
A�	�
�����A��	�
	��	��
���A
���

	���
��S�������A�	����

A���SS��	
A�	L�	�������	�	��	�����
A������A����
	��A��������
L������
A������	��A�	��	�����
A����
��A����
	��A�������A�	��
	���	�
A��
������������"��������
�	� ������A�
�	�
A��A�	�
���	
	
��
��A����A����A�
AL��
��������	��A��A�6S����!�������
	�#$���
"�"��%��
AL�S����A���������A��A	�
A�	�
����A�	�
	���
���S���
	��A�����	���
��S�����������	���	�����
�	� �������
��
A�
SS��S��
	��������	�
	�
�
��L���A���
	���	������
��S�����������	�"��&��S���
����� ���������S������A�
AL��
���S����A����
�����A��A	
��
A�	��
�����A���	�SS���������	A����
��
���A���
�A������	�����
A����	�����A����
	��A�
�����"�

�

'"� 6AL�S����A���������A��A	
��
A�	��
L����(�
A�������A�L���
��A��
	�
AL�	����	��

��
���	�
	�	������
��S�����������	��
����
��L�S��	��	��"�
�
� )%*&+,�����-������

�

...................................�
�
���A�%��
��

/A�	���)	
	���0
A(�
S	�L�1
����
�

�
�
�

2345�789:;<:;���=>?@B5CD�<7���EFG5H�FC�IJKM�>C�;7N7ON78���P3Q5�:�>R�:

38



AMERICAN BANKRUPTCY INSTITUTE

739

�

�

bm�����£mb��®����������m"-£8�CM�CX£-��
aX-������X£���-m�®b��-bC��Xa���c���

�X£��Xm�®bdb�bXm�

� e��
fg�hij� e�klnopih�qq�
� e��
rstuv�fwkxv�yz�{|}~q� e�kn�i�w�x��q���������fe�
� e��
� � � �i�h�ng��i���i�p�h�x� e�����gp�������g��pihi�e�
� e��
� e�-����®������m����� ¡�¢�¡�¤¥¦�¢§�

mX�bC��Xa�X88X-�£mb�M�aX-��Ẍ ®�-��Xa��
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?JÙ kU��̀ �U��
��"U��-8�;<U��"̀ ��=>�@AB�CDEF�GBFHI=AKH�LFMDLN=KM�IC=H�KAI=OF�
@AB�HCABPN�OAKIDOI�QL=RF�SPFLT�VVSW�ICF�XFYIALHZ�HAP=O=IDI=AK�DMFKI�=K�ICF�OCD[IFL�\\�ODHFH�
]ICF�̂SPD=RH�DKN�_AI=O=KM�aMFKIbcW�Y@d��]Dc�eL=I=KM�IA�fFPT�fDPPAI�QLAOFHH=KMW�OgA�QL=RF�SPFLT�
VVSW�hKF�iLDKN�SFKILDP�QPDOFW�jl�mDHI�n�KN�oILFFIW�oB=IF�\nnlW�_Fe�pALTW�_Fe�pALT�\l\jqr�
]Yc�FRD=P=KM�YFPTYDPPAIHs[L=RFOPFLTtOAR�DKN�LF>FLFKO=KM�̂fFPTW�uKOtb�=K�ICF�HBYvFOI�P=KFr�DKNgAL�
]Oc�ODPP=KM�ICF�XFYIALHZ�LFHILBOIBL=KM�CAIP=KF�DI�]wnxc�y\yzqxjq�]NARFHI=Oc�AL�]{xxc�w�yz�lq{�
]=KIFLKDI=AKDP�IAPPz>LFFct�

�"U�8?�|8
���8�}�̀��̀ <"U~�"U�U�8�?�8�;~Uk��8
��;�"��"U�
8?�;8-��8�-8����̀ -���"U��8J
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�

-������������������������������������������?���������������	�	�����������
��	�����
U

�������~�����������������
�	��������������������������	���������������������
����������
��	�������
�	�������������������?�	������������������������������	������������������
������������������������������		�������������
�	���	��	������������������	������������
����������?�	���
	���������������<����������<�������
�̀����������������������������
��
�
�������������������	�	������������������	����������������	��	�����������������������������
U������������������	��	���������	������<������	�<������
�̀���������	�������	���	�����������
������	������
�	���	����������
�����
�	�������U���������
	���������������<����������<�������
�
�̀����������������������	��������������������	�����	�����	��������������
��
������
�����

�	�������U���������������	��������	����������
�	�������	���
�	�����������	����	�
������	��������������	���	��
��	��	���������������������������	�������	����	�����	������
����������������	�������������������	�����	�����	��������������
��
�����~����	�������
���	��������~����	����	�����	�U������������������U������������������������������������������
����	���������	���������������	����������������	���������
��
�����"����	��
�����<��������������
�	�;���	����������~����	�������	��������~����	���	�����	�U��������	�����	�U�����������������	�
	�������������	�������������	��	������
	��������������	������	�������~����	�����������������
����������	����	�������������������	�������	����	���������	��
���������	��������������	�
	�����������
���������	�����
�����~����	���	��������	��������~����	��������������������	��
��
�	������	������������	���������������	������������<������	�;���	�������������	��������������?�����
��������������	�����	��������		�������������������	�����������~����	������������������
?�	������������	����������	����	�������
�����~����	������������������?�	����	�����
����	���������
�����<�����	�����	��	���	����
�����~����	������������������?�	������������	�����
�	���
�	��������
�	�������	�	��������������������~����	�������~����	�����|��	����|�
|���	��
	���	����	�����

�	��������̀���������̀����������������������̀���������̀��������	���������
������	��������	���
���������<����������	����������������~����	��������	��������
�	��������������������	���������~����	��	����̀

��������
���~����	�����������	�~����	��	�

̀
��������
���~����	������<�����	����<����������
�	�����������	���	����������������������

������� !#$!#���%&'()�*+���,���./0�1�/*�2345�&*�#!6#�6�����7�9����&:���

40



AMERICAN BANKRUPTCY INSTITUTE

741

�

��
�
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IV]]CIIHQI\�MIIEaFI\�IV_IENEMQECI\�MDDELEMGCI\�̂MQGFCQI\�LE[EGCN�̂MQGFCQI\�aCFCQML�̂MQGFCQI\�̂QEF]ÊMLI\�
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Faculty
Hon. Caryl E. Delano is Chief Bankruptcy Judge for the U.S. Bankruptcy Court for the Middle Dis-
trict of Florida in Tampa, initially appointed on June 25, 2008, and named Chief Judge on October 1, 
2019. She also was appointed Presiding Judge of the Fort Myers Division in July 2012. Previously, 
Judge Delano practiced before the bankruptcy courts of the Central District of California for 14 years. 
In 1994, she returned to Tampa and most recently practiced law with the firm of Addison & Delano, 
P.A., where she concentrated her practice on bankruptcy and commercial litigation. Judge Delano 
has represented debtors and creditors in numerous chapter 11 cases and related adversary proceed-
ings. She is a member of The Florida Bar, The State Bar of California, the National Conference of 
Bankruptcy Judges, ABI, the Business Law Section of The Florida Bar (Executive Council, CLE 
Committee), the Hillsborough County Bar Association and the Tampa Bay Bankruptcy Bar Associa-
tion. In addition, she served as the liaison judge to the Middle District of Florida’s Local Rules Law-
yers’ Advisory Committee from 2011-20 and is a member of the National Conference of Bankruptcy 
Judges Federal Rules Advisory Committee. In 2017, Judge Delano received the Southwest Florida 
Bankruptcy Professionals Association’s Alexander L. Paskay Professionalism Award. In addition, 
she is the former executive director and past-president of the J. Clifford Cheatwood American Inn of 
Court. Judge Delano received her B.A. in English cum laude in 1976 from the University of South 
Florida and her J.D. in 1979 from Indiana University School of Law, having completed her final year 
of law school at Emory University School of Law.

Daniel Etlinger is a partner with Jennis Morse Etlinger in Tampa, Fla., where he focuses his prac-
tice on transactional representation, particularly in commercial bankruptcies, corporate law, financial 
services and real property law. He was the first attorney to confirm a subchapter V bankruptcy in the 
Middle District of Florida. Mr. Etlinger has authored several articles on bankruptcy matters, including 
“Per Plan vs. Per Debtor” with the Tampa Bay Bankruptcy Bar Association and “To Be or Not to Be? 
Counting a Wholly Unsecured Claim in a Chapter 13 Following a Chapter 7” with the ABI’s Young 
and New Members Committee. He recently served as a panelist at St. Leo University’s presenta-
tion on Re-Imagine Your Future Under Subchapter V: A Chapter 11 Survival Tool, and participated 
as a guest lecturer at Stetson University College of Law’s bankruptcy course titled Procedural Is-
sues Including Withdrawal of the Reference, Jurisdiction (Stern and Safe Harbor Issues), Venue, and 
Abstention. Mr. Etlinger has earned Avvo’s and Martindale-Hubbells’s highest ratings, Superb and 
AV-Preeminent, respectively. He received his B.A. from the University of Rochester and his J.D. and 
M.B.A. from the University of Pittsburgh.

Leanne M. Prendergast is a partner with FisherBroyles, LLP in Jacksonville, Fla., and has more 
than 20 years of experience in commercial litigation and bankruptcy. She represents creditors, debt-
ors, trustees, receivers and assignees at the trial and appellate levels. Ms. Prendergast  practices in 
state and federal courts throughout Florida. She has earned the designation Certified E-Discovery 
Specialist from the Association of Certified E-Discovery Specialists and is a member of Women in 
E-Discovery. In 2015, she participated on a panel on E-Discovery in Bankruptcy at the Jacksonville 
Bankruptcy Bar Association’s Annual Seminar. Ms. Prendergast is also active in the International 
Women’s Insolvency & Restructuring Confederation (IWIRC); she serves as chair of IWIRC’s Flori-
da Network and is a three-time delegate to IWIRC’s Annual International Leadership Conference. In 
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2016, she was recognized as an Unsung Shero by the Women’s Center of Jacksonville. Ms. Prender-
gast received her J.D. from the University of Florida College of Law.

Jay M. Sakalo is a partner in the Business Finance & Restructuring and Corporate Practice at Bil-
zin Sumberg Baena Price & Axelrod, LLP in Miami, and represents clients throughout the financial 
spectrum, from structuring and restructuring complex financings on behalf of lenders, to represent-
ing secured creditors and purchasers in bankruptcy proceedings. He focuses on the representation 
of private-equity funds, hedge funds, alternative lenders, borrowers and issuers. Mr. Sakalo has ex-
perience in the real estate finance, hospitality, health care, aviation and gaming industries. He is a 
frequent speaker on restructuring and bankruptcy topics, and has been listed in Chambers USA, The 
Best Lawyers in America, Florida Super Lawyers and Florida Trends Legal Elite, among others. Mr. 
Sakalo received his B.S.B.A. with honors in finance from the University of Florida in 1995 and his  
J.D. with honors in 1998 from the University of Florida Levin College of Law.


