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The Special Committee

The Special Committee
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A Director’s Fiduciary Duties

Special Committees: Legal Framework
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Origins of the Special Committee

The Special Negotiating Committee
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The Special Negotiating Committee

The Special Negotiating Committee
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The Special Negotiation Committee

The Special Negotiating Committee: Key Takeaways
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Special Litigation Committees ("SLC")

Special Litigation Committees (Continued)
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Special Committees: Post-Bankruptcy Context

Independent Directors In
Bankruptcy (Mountain
Express)




AMERICAN BANKRUPTCY INSTITUTE

Mountain Express — Post-Petition Ratification
of Appointment of Independent Directors

Insurance Issues In
Bankruptcy
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Identifying, Protecting, and
Preserving Potential D&O Claims

Important Insurance Considerations —
Timeliness of the Trustee’s Claim
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Important Insurance Considerations —
Protecting the Policy Proceeds

Important Insurance Considerations/Issues —
Frequently-Raised D&O Insurance Exclusions
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Enforceability of a Bankruptcy and Insolvency
Exclusion Under Section 541(c) of the Code
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Section 365(e)(1) also Applies
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Considerations for Directors
and Management
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Is There Any Danger to Limiting Director or
Officer Liability to Available Insurance?
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James D. Decker, CIRA is the founder of JDecker & Company, Inc. in Atlanta, which is focused
on corporate governance, transactional advisory and litigation support. As an independent director,
he serves on the boards of middle-market private companies typically undergoing transformational
events. Mr. Decker’s board service has included the capacities of board chairman and chair of special
committees and restructuring committees. He is qualified as an Audit Committee Financial Expert. In
addition, he has also served as an arbitrator, testifying expert and liquidating trustee, and is well versed
in the fiduciary obligations of directors. For the 30 years prior to founding JDecker & Company in
2019, Mr. Decker was an investment banker and advisor in the U.S. middle market, with a focus on
advising clients in complex corporate finance transactions, mergers & acquisitions, recapitalizations
and restructurings. He advised owners, boards, special committees, management teams and creditors
across a wide range of industries and circumstances. In the course of his investment banking career,
Mr. Decker originated and completed hundreds of transactions worth in excess of $30 billion. These
included restructurings, exclusive sales, acquisitions, special-situation financings, leveraged buyouts,
loan placements, recapitalizations and valuations. He also recruited, developed and managed large
teams of professionals at a variety of prominent institutions, including Guggenheim Securities, Mor-
gan Joseph, Alvarez & Marsal and Houlihan Lokey. Mr. Decker is a Fellow in the American College
of Bankruptcy and has twice received Turnaround of the Year Awards from The M&A Advisor. He
is also a past director of the Association of Insolvency and Restructuring Advisors (AIRA), a former
co-chair of ABI’s Investment Banking Committee and a former director of the Turnaround Manage-
ment Association (TMA). Mr. Decker enjoys teaching and is a frequent speaker on corporate finance,
mergers and acquisitions, capital markets and financial restructuring. He maintains Series 7, 24 and
63 FINRA licenses. Mr. Decker received his B.A. in economics and geology from Vanderbilt Uni-
versity and his M.B.A. in business administration with a concentration in finance from the Wharton
School of the University of Pennsylvania.

J. Cory Falgowski is a partner with Burr & Forman LLP in Wilmington, Del., in the firm’s Creditors’
Rights & Bankruptcy Practice group, where his practice focuses on representing secured creditors,
corporate debtors, purchasers, trustees, vendors, consultants and other stakeholders in complex cor-
porate bankruptcy cases and insolvency-related matters. He regularly handles high-stakes litigation,
including fraudulent transfer and other avoidance actions, asset-sale disputes, stay-relief litigation,
plan-confirmation objections, and receivership actions and other commercial and corporate disputes.
His practice also spans transactional matters, including negotiating and documenting credit transac-
tions and asset purchase agreements, as well as bankruptcy appeals. Mr. Falgowski has been listed
in The Best Lawyers in America for Litigation-Bankruptcy (2022-23), named in Chambers USA for
Bankruptcy/Restructuring (2014-23), and as one of The Best Lawyers in America’s “Ones to Watch”
for Bankruptcy and Creditor/Debtor Rights/Insolvency and Reorganization Law (2021). He received
his B.A. with honors in 2001 from Johns Hopkins University and his J.D. in 2004 from Wake Forest
University School of Law.

Robert J. Feinstein is the managing partner of the New York office of Pachulski Stang Ziehl & Jones
LLP, which he opened in 2011. He represents debtors, creditors’ committees, equity committees, acquir-
ers and examiners in business reorganizations and related litigation. He also has experience representing
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various constituencies in cross-border chapter 11 and chapter 15 cases. Mr. Feinstein’s recent engage-
ments include lead counsel to the official creditors’ committees appointed in the chapter 11 cases of J.
Crew, Whiting Petroleum, Ascena Retail Group, Ditech, Jevic Transportation, The Weinstein Company,
Open Road Films, Cobalt International Energy, Bon-Ton Stores, A&P, Sports Authority, Aeropostale,
AMF Bowling Worldwide, Reddy Ice Corporation, Coach Transportation and Circuit City Stores, and
conflicts counsel to the creditors’ committees appointed in the ResCap and Chrysler LLC cases. On the
debtor side, he has represented Digital Domain Media Group, former world heavyweight champion
Mike Tyson, and Penthouse magazine publisher General Media, Inc. in their chapter 11 cases. His
cross-border representations include the Canadian receiver for Blockbuster Canada in its chapter 15
case and the Canadian monitor in the Essar Steel case. Mr. Feinstein is an adjunct professor in the St.
Johns University LL.M. in Bankruptcy Program and an associate editor of the Norton Journal of Bank-
ruptcy Law and Practice, as well as a contributing editor of Norton Bankruptcy Law and Practice 2d.
He has authored numerous articles, and frequently lectures on bankruptcy topics. Mr. Feinstein is rated
AV-Preeminent by Martindale-Hubbell, and is ranked among Bankruptcy/Restructuring attorneys by
Chambers USA. He also has been listed in The Best Lawyers in America for Bankruptcy and Creditor/
Debtor Rights/Insolvency and Reorganization Law every year since 2018, and he was listed by Law-
dragon as one of the 2022 “500 Leading U.S. Bankruptcy & Restructuring Lawyers” and one of the
2020 “500 Leading Global Restructuring & Insolvency Lawyers.” Mr. Feinstein received his B.A. from
Lafayette College and his J.D. magna cum laude from Boston University School of Law.

Brienne M. Letourneau is a partner in White & Case LLP’s Global Commercial Litigation Practice
in Chicago, where she strategically partners with businesses and institutions to help them achieve
favorable outcomes in their most complex and high-stakes matters. She has experience representing
clients in a variety of disputes, including fiduciary litigation (asset-management claims, director and
officer liability and other corporate governance issues), class actions, contract disputes, business torts
and professional liability. Ms. Letourneau has represented a wide array of public and private com-
panies, including leading wealth-management and financial-services companies and multinational
consumer-facing businesses, as well as prominent higher-education institutions, directors, officers,
trustees, and other individual and corporate fiduciaries. She has broad experience representing clients
as plaintiffs and defendants before state and federal courts and arbitral tribunals throughout the coun-
try, from pre-litigation dispute resolution and early dispositive motion practice to trial and appeal.
She also has advised and defended clients in connection with government subpoenas and investiga-
tive demands. In 2022, The Chicago Daily Law Bulletin and Chicago Lawyer named Ms. Letourneau
among the “40 Illinois Attorneys Under Forty to Watch.” In 2021, she was recognized by Crain's
Chicago Business as a “Rising Star in Law,” and was named to The American Lawyer’s list of 2021
Midwest Trailblazers. Ms. Letourneau maintains a pro bono practice representing indigent clients and
nonprofit organizations in civil actions, and advising and counseling nonprofit organizations on legal
issues that impact their institutional missions. She is a member of the Chicago Bar Association and
the National Association of College and University Attorneys (NACUA). Ms. Letourneau received
her B.A. from the University of North Carolina and her J.D. from Harvard Law School.

Jason S. Mazer is a founding shareholder with Cimo Mazer Mark PLLC in Miami, where he regu-
larly represents individual, corporate and municipal policyholders, as well as third-party claimants in
all manner of disputes with insurance carriers. Having tried insurance coverage and bad-faith cases
to policyholder verdicts, he also routinely negotiates with insurance carriers to achieve cost-effective
and client-focused outcomes. Mr. Mazer’s industry experience includes financial, professional, health
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care, hospitality, manufacturing, retail, aviation, food services, construction, agriculture, media, en-
tertainment and technology. Experienced in policyholder insurance recovery, insurance coverage liti-
gation, insurer bad faith and unfair insurance practices, he also represents bankruptcy trustees, receiv-
ers and court-appointed fiduciaries in complex business litigation involving director and officer, error
and omission, and commercial general liability insurers. Additionally, Mr. Mazer represents health
care providers and hospitals in reimbursement disputes with commercial payors. In addition, he is
a frequent teacher, accomplished author and media consultant on insurance law and unfair insurer
practices. Mr. Mazer previously served as a volunteer in the Department of Justice Civil Rights Di-
vision, prosecuting pattern or practice employment discrimination cases. He then joined the Miami
office of Morgan, Lewis & Bockius, LLP, briefly representing management in labor and employment
disputes. In October 1999, Mr. Mazer joined the newly-formed Ver Ploeg & Lumpkin, P.A. and was
elected a shareholder in 2004. In 2018, he joined forces with longtime collaborators David C. Cimo
and Marilee A. Mark to form Cimo Mazer Mark PLLC. Mr. Mazer received his B.A. from Tufts
University in 1994 and his J.D. from Washington University School of Law in 1998, where he was
admitted to the Order of the Coif.





