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LAW-RELATED ARTIFICIAL
INTELLIGENCE: ETHICS ISSUES

Thomas E. Spahn
McGuireWoods LLP

* These analyses primarily rely on the ABA Model Rules, which represent a voluntary organization's suggested
guidelines. Every state has adopted its own unique set of mandatory ethics rules, and you should check those when
seeking ethics guidance. For ease of use, these analyses and citations use the generic term "legal ethics opinion"
rather than the formal categories of the ABA's and state authorities' opinions -- including advisory, formal and
informal.

© 2023 McGuireWoods LLP. McGuireWoods LLP grants you the right to download and/or reproduce this work for
personal, educational use within your organization only, provided that you give proper attribution and do not alter the
work. You are not permitted to re-publish or re-distribute the work to third parties without permission. Please email
Thomas E. Spahn (tspahn@mcguirewoods.com) with any questions or requests.
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A. INTRODUCTION

As with other technological advances, artificial intelligence (Al) will dramatically
affect law practice in coming years. Among other things, Al implicates several ethics
issues with which our profession will have to wrestle.

Open Al's November 30, 2022 roll-out of its conversation Al ChatGPT has
dramatically upped the ante. Other companies are also scrambling to develop such
generative Al.

One basic question involves Al's essential nature. Is it the practice of law? If so,
non-lawyers relying on Al to advise third parties may be committing the criminal
unauthorized practice of law. And lawyers insufficiently involved in such a process may
be guilty of assisting in such unauthorized practice of law. Lawyers using Al as a tool to
assist in their practice must address multijurisdictional practice issues. Where is a
lawyer practicing law when she relies on an Al vendor in another state?

Not surprisingly, lawyers relying on Al must fulfill their duties of competence to
understand the new technology. They must understand the pros and cons of Al before
deciding if they should use it or decide not to use it. And they must take reasonable
steps to protect their clients' confidential information. Lawyers using Al technology
might be tempted to limit their practice or their liability, which implicates ethics
principles. Lawyers may find themselves committing malpractice when using these new
tools, which also triggers ethical obligations.

Lawyers working with Al vendors must satisfy all the ethics rules governing such
relationships with outside assistance. As with outsourcing, these duties include

adequate due diligence of such vendors' confidentiality protections; checking for

88951932_3
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conflicts of interest when retaining the vendors; adequately supervising Al vendors; and
determining how to bill the clients for their services. Using Al can generate enormous
amounts of data, results, and other material. The ABA and state bars have dealt with
the ownership of such material -- in situations where clients have paid their lawyers, and
where they have not paid their lawyers.

Transactional lawyers relying on Al face several questions. May they take
advantage of counterparties' substantive mistakes? Similarly, may they take advantage
of counterparties' scriveners' errors that may result from reliance on Al?

Litigators face different issues. Courts and bars disagree about lawyers'
"ghostwriting" of pleadings for purportedly pro se litigants. Lawyers providing Al
assistance to such litigants may face that principle. Relying on Al for discovery may
implicate ethics opinions involving deception. Al will probably play an important role in
privilege reviews. Courts have addressed whether that process even involves the
practice of law, while bars have addressed the necessity of lawyers' involvement in that
process. Al's use in jury selection implicates ethics issues. And Al's uncovering of
adverse law may trigger a dilemma about the necessity of disclosing such adverse law.
Not surprisingly, judges' use of Al raises judicial ethics issues.

The ABA has tiptoed into the Al issue.

In ABA House of Delegates Resolution 112 (8/12-13/19), the ABA recognized
that “[w]e clearly are on the cusp of an Al revolution.” The ABA described many
contexts in which lawyers were then using Al: electronic discovery/predictive coding;
litigation analysis/predictive analysis; contract management; due diligence reviews;

“‘wrong doing” detection; legal research; deception detection. The ABA recognized

88951932_3
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various duties implicated by lawyers’ Al use: competence; communication;
confidentiality; supervision. The ABA urged courts and lawyers to address several
issues:

(1) Al bias, explainability, and transparency of automated
decisions made by Al;

(2)  ethical and beneficial usage of Al; and

(3)  controls and oversight of Al and the various vendors that
provide Al.

In 2022, the ABA House of Delegates adopted a Resolution 700 (2/14/22), which
urged “federal, state, local, territorial and tribal governments to ensure due process and
refrain from using pretrial risk assessment tools unless the data supporting the risk
assessment is transparent, publicly disclosed, and validated to demonstrate the
absence of conscious or unconscious racial, ethnic, or other demographic, geographic,
or socioeconomic bias.”

Most recently, the ABA House of Delegates adopted Resolution 604 (2/6/23),
which urged organizations that design, develop, deploy, and use artificial intelligence
(“Al”) systems and capabilities to follow certain guidelines.” Those guidelines involved
subjecting Al systems and capabilities to “human authority, oversight and control.” The
Resolution also suggested guidelines that would hold individuals and organizations
using Al responsible for “any legally cognizable injury or harm” — unless “they have
taken reasonable measures to mitigate against that harm or injury.” Finally, ABA
Resolution 604 indicated that Al developers should “ensure the transparency and
traceability of their Al products, services, systems, and capabilities.” The ABA’s
Resolution also urged government agencies, legislatures and regulations to follow these

guidelines.

88951932_3



AMERICAN BANKRUPTCY INSTITUTE

Law-Related Artificial Intelligence: Ethics Issues McGuireWoods LLP
T. Spahn (6/28/23)

B. NATURE OF LAW-RELATED ARTIFICIAL INTELLIGENCE
1.  Unauthorized Practice of Law

An obvious initial question implicated by law-related artificial intelligence is
whether such a process constitutes the "practice of law" for unauthorized practice of law
purposes.

Knowing whether use of artificial intelligence (including ChatGPT and similar
conversational Al) to provide legal advice amounts to the unauthorized practice of law
underlies the UPL assessment of (1) non-lawyers using Al without any lawyers'
involvement, and (2) lawyers working with non-lawyers (not under their supervision) in
those non-lawyers' use of Al.

Defining the Practice of Law

Although it may be difficult for self-absorbed lawyers to accept, both the phrase
"unauthorized practice of law" and the concept are hazy and uncertain at best -- yet can
form the basis for severe penalties.

The Restatement explains this strange dichotomy of uncertain definitions yet
great stakes.

To some, the expression "unauthorized practice of
law" by a non-lawyer is incongruous, because it can be
taken to imply that non-lawyers may engage in some
aspects of law practice, but not others. The phrase has
gained near-universal usage in the courts, ethics-committee
opinions, and scholarly writing, and it is well understood not
to imply any necessary area of permissible practice by a
non-lawyer. Moreover, a non-lawyer undoubtedly may
engage in some limited forms of law practice, such as
self-representation in a civil or criminal matter . . . . It thus
would not be accurate for the black letter to state flatly that a
non-lawyer may not engage in law practice.

88951932_3
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A non-lawyer who impermissibly engages in the
practice of law may be subject to several sanctions,
including injunction, contempt, and conviction for crime.

Restatement (Third) of Law Governing Lawyers § 4 cmt. a (2000).

The Restatement also offers an understated explanation of the great difficulties
courts and other state institutions have had in actually defining the practice of law. The
simple truth is that it can be nearly impossible to precisely define the practice of law.
The Restatement recognizes this awkward reality.

Courts have occasionally attempted to define
unauthorized practice by general formulations, none of which
seems adequately to describe the line between permissible
and impermissible non-lawyer services, such as a definition
based on application of difficult areas of the law to specific
situations. . . . Many courts refuse to propound
comprehensive definitions, preferring to deal with situations
on their individual facts.

Restatement (Third) of Law Governing Lawyers § 4 reporter's note cmt. ¢ (2000). As

one court similarly explained,

it is often difficult, if not impossible, to lay down a formula or
definition of what constitutes the practice of law.

Sudzus v. Dep't of Employment Sec., 914 N.E.2d 208, 215 (lll. App. Ct.), appeal denied,

920 N.E.2d 1082 (lll. 2009) (unpublished opinion). Other courts have expressed similar

sentiments.’

! In re Dissolving Comm'n on Unauthorized Practice of Law, 242 P.3d 1282, 1283 (Mont. 2010)
(dissolving the bar's Commission on the unauthorized practice of law, and explaining that the Attorney
General will now handle any UPL matters; "We conclude that the array of persons and institutions that
provide legal or legally-related services to members of the public are, literally, too numerous to list. To
name but a very few, by way of example, these include bankers, realtors, vehicle sales and finance
persons, mortgage companies, stock brokers, financial planners, insurance agents, health care providers,
and accountants. Within the broad definition of § 37-61-201, MCA, it may be that some of these
professions and businesses 'practice law' in one fashion or another in, for example, filling out legal forms,
giving advice about 'what this or that means' in a form of contract, in estate and retirement planning, in
obtaining informed consent, in buying and selling property, and in giving tax advice. Federal and state
administrative agencies regulate many of these professions and businesses via rules and regulations;
federal and state consumer protection laws and other statutory schemes may be implicated in the

5
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Perhaps the best evidence of the great difficulty the legal profession has in
defining itself involves the ABA's efforts to articulate a proposed definition of practicing
law. The American Bar Association Taskforce on the Model Definition of the Practice of
Law offered the following proposed draft definition in September 2002.

The "practice of law" is the application of legal principles and
judgment with regard to the circumstances or objectives of a
person that require the knowledge and skill of a person
trained in the law. . . . A person is presumed to be practicing
law when engaging in any of the following conduct on behalf
of another: (1) Giving advice or counsel to persons as to
their legal rights or responsibilities or to those of others;

(2) Selecting, drafting, or completing legal documents or
agreements that affect the legal rights of a person;

(3) Representing a person before an adjudicative body,
including, but not limited to, preparing or filing documents or
conducting discovery; or (4) Negotiating legal rights or
responsibilities on behalf of a person.

ABA Ctr. for Prof'l Responsibility, Task Force on Model Definition of the Practice of Law
(Draft, Sept. 18, 2002). Remarkably, the ABA could not agree on the definition of what

its members do, and abandoned its task on March 28, 2003.2 The final Task Force

activities of these professions and fields; and individuals and non-human entities may be liable in actions
in law and in equity for their conduct. Furthermore, what constitutes the practice of law, not to mention
what practice is authorized and what is unauthorized is, by no means, clearly defined. Finally, we are
also mindful of the movement towards nationalization and globalization of the practice of law, and with the
action taken by federal authorities against state attempts to localize, monopolize, regulate, or restrict the
interstate and international provision of legal services."); State ex rel. Indiana State Bar Ass'n v. United
Fin. Sys. Corp., 926 N.E.2d 8, 14 (Ind. 2010) ("Although it is the province of this Court to determine what
acts constitute the practice of law, we have not attempted to provide a comprehensive definition because
of the infinite variety of fact situations. . . . Nor do we attempt to do so today."); Sudzus, 914 N.E.2d at
215 (holding that a non-lawyer's role for his employer in an unemployment compensation hearing did not
amount to the unauthorized practice of law; "Running through both contentions is an awareness that it is
often difficult, if not impossible, to lay down a formula or definition of what constitutes the practice of

law. . . . Hence, definition of the term 'practice of law' defies mechanistic formulation."); Pennsylvania
LEO 90-02 (3/2/90) (explaining that "[w]hat activity constitutes the 'practice of law' in Pennsylvania is, as
in most states, undefined").

2 Later that year, the ABA adopted a fairly bland call for each jurisdiction to adopt its own definition,
with certain core principles. ABA Task Force on Model Definition of the Practice of Law, Report &
Recommendation to the House of Delegates (adopted Aug. 11, 2003), available at
http://www.americanbar.org/content/dam/aba/migrated/cpr/model-def/taskforce_rpt_328.
authcheckdam.pdf ("RESOLVED, that the American Bar Association recommends that jurisdiction adopt
a definition of the practice of law."; "FURTHER RESOLVED, that each jurisdiction's definition should

6
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suggested, among other things, that jurisdictions should apply their "common sense"
when articulating a definition of the practice of law.3
The ABA Model Rules now contain a fairly sheepish comment.
The definition of the practice of law is established by law and
varies from one jurisdiction to another. Whatever the
definition, limiting the practice of law to members of the bar

protects the public against rendition of legal services by
unqualified persons.

ABA Model Rule 5.5 cmt. [2].

Some states seem to have floundered more than others in attempting to define
the practice of law. For instance, in 2003 the lllinois Bar cited a 1966 case with the
remarkably unhelpful guidance that if the acts being analyzed "require legal expertise or
knowledge or more than ordinary business intelligence, they constitute the practice of
law."* It is difficult to imagine any more amorphous and unhelpful definition.

Although every state defines the practice of law in a slightly different way, most

identify certain core activities as constituting the practice of law -- appearing in court;

include the basic premise that the practice of law is the application of legal principles and judgment to the
circumstances or objectives of another person or entity."; "FURTHER RESOLVED, that each jurisdiction
should determine who may provide services that are included within the jurisdiction's definition of the
practice of law and under what circumstances, based upon the potential harm and benefit to the public.
The determination should include consideration of minimum qualifications, competence and
accountability.").

* Id.

4 lllinois LEO 02-04 (4/2003) ("In determining whether certain conduct constitutes the practice of

law, the courts look to the character of the acts themselves. Chicago Bar Ass'n v. Quinlan & Tyson, Inc.,
34 1ll. 2d 116, 120, 214 N.E. 2d 771, 774 (1966). If those acts require legal expertise or knowledge or
more than ordinary business intelligence, they constitute the practice of law. Id.; In re Howard, 188 lll. 2d
423,438, 721 N.E. 2d 1126, 1134 (1999); In re Discipio, 163 Ill. 2d 515, 523, 645 N.E. 2d 906, 910
(1994). See also Rotunda, Professional Responsibility 123 (3d ed) (noting that in general, the courts
have held that a person practices law when the person applies the law to the facts of a particular case).
While the charge of unauthorized practice of law typically relates to legal work performed by
non-attorneys, the Committee recognizes that it also applies to attorneys licensed in other states who
perform legal services within the foreign jurisdiction without being licensed or otherwise authorized to do
s0.").

88951932_3
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preparing pleadings; drafting other documents that define people's rights (such as
deeds, wills, etc.); and providing legal advice.
Several state courts and bars have used essentially the same words.

e Ohio UPL Advisory Op. 11-01 (10/7/11) ("The court has defined the
unauthorized practice of law as 'the rendering of legal services for another by
any person not admitted [or otherwise registered or certified] to practice [law]
in Ohio." Gov. Bar R. VII(2)(A). Although 'rendering of legal services' is not
defined by statute or rule in Ohio, it has been addressed in a body of
Supreme Court decisions dating back to the 1930's. In the seminal Dworken
case, the court held, 'the practice of law is not limited to the conduct of cases
in court. It embraces the preparation of pleadings and other papers incident
to actions and special proceedings and the management of such actions and
proceedings on behalf of clients before judges and courts, and in addition
conveyancing, the preparation of legal instruments of all kinds, and in
general all advice to clients and all action taken for them in matters
connected with the law." Land Title Abstract & Trust Co. v. Dworken (1934),
129 Ohio St. 23, 28, 1 0.0. 313, 193 N.E. 650, 652, quoting People v. Alfani
(1919), 125 N.E. 671.").

e Inre Wolf, 21 So. 3d 15, 17 (Fla. 2009) ("'We think that in determining
whether the giving of advice and counsel and the performance of services in
legal matters for compensation constitute the practice of law it is safe to
follow the rule that if the giving of such advice and performance of such
services affect important rights of a person under the law, and if the
reasonable protection of the rights and property of those advised and served
requires that the persons giving such advice possess legal skill and a
knowledge of the law greater than that possessed by the average citizen,
then the giving of such advice and the performance of such services by one

for another as a course of conduct constitute the practice of law.™ (citation
omitted)).5
5 In re Wolf, 21 So. 3d 15, 17, 17-18, 17 (Fla. 2009) (emphases added) (refusing to reinstate a

suspended Florida lawyer who had engaged in the practice of law during his suspension; first explaining
that the court had earlier defined the practice of law as follows: "We think that in determining whether the
giving of advice and counsel and the performance of services in legal matters for compensation constitute
the practice of law it is safe to follow the rule that if the giving of such advice and performance of such
services affect important rights of a person under the law, and if the reasonable protection of the rights
and property of those advised and served requires that the persons giving such advice possess legal skill
and a knowledge of the law greater than that possessed by the average citizen, then the giving of such
advice and the performance of such services by one for another as a course of conduct constitute the
practice of law.™ (quoting State ex rel. Florida Bar v. Sperry, 140 So. 2d 587, 591 (Fla. 1962), vacated on
other grounds, 373 U.S. 379 (1963)); explaining that the suspended lawyer Wolf had violated this UPL
standard; "[A]lthough Wolf informed his clients that he could not dispense legal advice, he was not simply
identifying applicable statutes and ordinances with regard to opening arcades. In fact, Wolf testified that
he would find the ordinances applicable to the jurisdiction in which an arcade was located and admittedly

8
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e Inre Wiles, 210 P.3d 613, 617, 618 (Kan. 2009) (disbarring a lawyer for
engaging in the unauthorized practice of law after his license was
suspended; "The focus of the hearing panel's conclusions regarding
McKinney's complaint was Wiles' use of professional letterhead that
portrayed him as an 'Attorney At Law' who was 'Licensed in Missouri and
Kansas' after his Missouri law license had been suspended. . . . [i]n finding
that Wiles violated KRPC 5.5(a) by engaging in the unauthorized practice of
law."; also concluding that the lawyer had actually engaged in the
unauthorized practice of law; explaining that "[a] general definition of the
'practice of law' has been quoted with approval as follows: 'As the term is
generally understood, the 'practice’ of law is the doing or performing of
services in a court of justice, in any matter depending therein, throughout its
various stages, and in conformity to the adopted rules of procedure. Butin a
larger sense it includes legal advice and counsel, and the preparation of legal
instruments and contracts by which legal rights are secured, although such
matter may or may not be depending in a court.' State ex rel. Boynton v.
Perkins, 138 Kan. 899, 907-08, 28 P.2d 765 (1934) (quoting Eley v. Miller, 7
Ind. App. 529, 34 N.E. 836 [1893])." (emphasis added)).

e Inre Garas, 881 N.Y.S.2d 744, 746, 745, 746, 747 (N.Y. App. Div. 2009)
(explaining that "the provision of closing services such as the preparation of
deeds constitutes the practice of law" (emphasis added); "Respondent
formed Resale Closing Services, LLC (RCS), for the purpose of bidding on a
contract with the United States Department of Housing and Urban
Development (HUD) for the provision of closing agent services on the sale of
previously foreclosed properties. The HUD contract required the designation
as 'key personnel' of an admitted attorney. RCS consisted of two members:
respondent and a non-lawyer. The non-lawyer member owned a majority
share of the corporation, and the two members shared in profits and losses
according to their membership interests. The non-lawyer was paid an annual
salary as general manager of RCS, and respondent received an annual fee
for his services as general counsel. HUD accepted the bid of RCS, and the
non-lawyer member established an office in Buffalo. The services provided
by non-lawyer employees of RCS included the preparation of deeds.
Although respondent reviewed the prepared deeds and title searches, he had
no involvement in the day-to-day operations of RCS, and he exercised no
supervisory authority over the non-lawyer member, who administered the

provided this advice based on his legal skill, which is greater than that possessed by the average citizen.
Further, as stated above, Wolf gave advice on opening arcades, reported on changes in the law
applicable to this area, reviewed leases, researched ordinances applicable to new arcade sites, and
consulted with a representative of a state attorney's office on the proper interpretation of gaming law for
an attorney's criminal client. Based on the definition in Sperry, trading on one's enhanced legal skill and
knowledge to advise clients on how to legally proceed with a business transaction and on changes in the
law based on statutory research and legal interpretation is the province of licensed attorneys.
Accordingly, the referee's conclusion that Wolf's actions did not constitute the practice of law is erroneous
and is disapproved."; "We agree with the Bar that Wolf should not be reinstated because he practiced law
while under suspension and, therefore, was not in strict compliance with this Court's suspension order.").

9
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services provided under the HUD contract. In addition, respondent and the
non-lawyer member opened a noninterest-bearing trust account as joint
signatories, through which the proceeds of each sale were disbursed. Non-
lawyer employees of RCS attended closings for which RCS provided
services."; "[w]hile the applicable statutes make it clear that the provision of
closing services such as the preparation of deeds constitutes the practice of
law, an exception has been recognized for a single transaction that occurred
incident to otherwise authorized business and did not involve the rendering of
legal advice" (emphasis added); "[w]e find that the services provided by RCS
and GLF pursuant to the HUD contracts constituted the practice of law"; "We
thus find that respondent has committed professional misconduct by forming
a corporation with a non-lawyer for the provision of those services, failing to
exercise oversight of its activities or employees and failing to safeguard sale
proceeds in an adequate manner.").

lllinois LEO 94-5 (7/1994) ("The threshold issue presented is whether the
representation of a party to an arbitration proceeding is the practice of law.
In general, the courts have held that a person practices law when the person
applies the law to the facts of a particular case. Rotunda, Professional
Responsibility 123 (3d ed. 1992). The lllinois position is consistent with the
general rule. The Supreme Court has held that the practice of law involves
more than the representation of parties in litigation and includes the giving of
advice or the rendering of any services requiring the use of legal skill or
knowledge. People v. Schafer, 404 Ill. 45, 87 N.E.2d 773, 776 (1949). Ina
case directly relevant to the present inquiry, the Supreme Court held that the
representation of parties in contested workers' compensation matters before
an arbitrator of the lllinois Industrial Commission constituted the practice of
law. People v. Goodman, 366 lll. 346, 8 N.E. 2d 941, [sic] (1937). The
respondent in Goodman had argued that he was not practicing law because
he was representing parties before an administrative agency rather than a
court. The Supreme Court responded that the 'character of the act done,
and not the place where it is committed' is the decisive factor. 8 N.E.2d at
947. In view of these authorities, the Committee concludes that the
representation of a party in a contested arbitration proceeding would be
considered the practice of law." (emphasis added)).

lllinois LEO 93-15 (3/1994) ("The practice of law has been defined generally
as giving of advice or rendering any sort of service by any person, firm or
corporation when the giving of advice or rendering of such service requires
the use of any degree of legal knowledge or skill. It has been defined as
appearing in court or before tribunals representing one of the parties,
counseling, advising such parties and preparing evidence, documents and
pleadings to be presented. It has been defined as preparing documents the
legal effect of which must be carefully determined according to law. It has
been defined as referral to attorneys for service; advising or filling out of
forms; negotiations with third parties and, in short, engaging in any activities

10

289



290

2023 SOUTHEAST BANKRUPTCY WORKSHOP

Law-Related Artificial Intelligence: Ethics Issues McGuireWoods LLP

T. Spahn (6/28/23)

which require the skill, knowledge, training and responsibility of an attorney."
(emphases added)).

Non-Lawyers' Preparation of Documents for Third Parties' Use

Bars and courts routinely condemn (and usually punish) non-lawyers who

prepare documents for third parties — absent some statutory or regulatory exception.

88951932_3

Florida Bar Advisory Opinion -- Medicaid Planning Activities by Non-lawyers,
183 So. 3d 276, 286 (Fla. 2015) ("It is the opinion of the Standing Committee
that it constitutes the unlicensed practice of law for a non-lawyer to draft a
personal service contract and to determine the need for, prepare, and
execute a Qualified Income Trust including gathering the information
necessary to complete the trust. Moreover, a non-lawyer should not be
authorized to sell personal service or Qualified Income Trust forms or kits in
the area of Medicaid planning."; "It is also the opinion of the Standing
Committee that it constitutes the unlicensed practice of law for a non-lawyer
to render legal advice regarding the implementation of Florida law to obtain
Medicaid benefits. This includes advising an individual on the appropriate
legal strategies available for spending down and restructuring assets and the
need for a personal service contract or Qualified Income Trust."; "It is the
position of the Standing Committee that a non-lawyer's preparation of the
Medicaid application itself would not constitute the unlicensed practice of law
as it is authorized by federal law. As noted earlier, it is also not the
unlicensed practice of law for DCF [Dep't of Children & Families] staff to tell
Medicaid applicants about Medicaid trusts and other eligibility laws and
policies governing the structuring of income and assets when relevant to the
applicant's facts and financial situation. This proposed advisory opinion is
the Standing Committee on Unlicensed Practice of Law's interpretation of the
law.").

Peter Vieth, Norfolk U.S. Bankruptcy Court stops non-lawyer bankruptcy prep
firm, Va. Law. WKkly., July 6, 2012 ("A Hampton woman who prepared
paperwork for people who thought they could not afford to hire a bankruptcy
lawyer has been put out of business by a Norfolk bankruptcy judge."; "The
June 26 order banning petitions prepared by Sonya Skinner is part of a
national trend of bankruptcy officials cracking down on non-lawyers who
purport to help people get out from under their debts."; "A new study shows
that, while many people file for bankruptcy without a lawyer, a substantial
number of those filers get help behind the scenes from unlicensed
'‘bankruptcy petition preparers (BPPs)." The law allows non-lawyers to
prepare bankruptcy petitions and accompanying paperwork, but BPPs are
not permitted to advise debtors on their legal options or prepare later
pleadings for their cases, according to the study released last month by the
United States Courts Administrative Office."; "'Dedicated to helping you
improve the health of your credit profile," her Facebook page reads. Through
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her 'A1 Credit Services' in Hampton, she offered Chapter 7 Bankruptcy and
Living Wills & Trusts, among other services. Besides her Facebook
advertising, she used lawn signs to drum up business, according to one
lawyer's observation.").

In re Amendments to Rules Regulating Fla. Bar, 101 So. 3d 807. 837, 838
(Fla. 2012) (defining the impermissible activity by a non-lawyer completing
various forms; Rule 10-2.2(b)-(c): "(b) Forms Which Have Not Been
Approved by the Supreme Court of Florida. (1) It shall not constitute the
unlicensed practice of law for a non-lawyer to engage in a secretarial service,
typing forms for self-represented persons by copying information given in
writing by the self-represented person into the blanks on the form. The non-
lawyer must transcribe the information exactly as provided in writing by the
self-represented person without addition, deletion, correction, or editorial
comment. The non-lawyer may not engage in oral communication with the
self-represented person to discuss the form to assist the self-represented
person in completing the form."; "(2) It shall constitute the unlicensed practice
of law for a non-lawyer to give legal advice, to give advice on remedies or
courses of action, or to draft a legal document for a particular
self-represented person. It also constitutes the unlicensed practice of law for
a non-lawyer to offer to provide legal services directly to the public."; "(c) As
to All Legal Forms. (1) Except for forms filed by the petitioner in an action for
an injunction for protection against domestic or repeat violence, the following
language shall appear on any form completed by a non-lawyer and any
individuals assisting in the completion of the form shall provide their name,
business name, address, and telephone number on the form: 'This form was
completed with the assistance of: ... (Name of Individual) . . . (Name of
Business) . . . (Address) . . . (Telephone Number)™).

Disciplinary Counsel v. Alexicole, Inc., 822 N.E.2d 348, 350 (Ohio 2004)
("Respondents are therefore enjoined from any further conduct that
constitutes the unauthorized practice of law, as follows: 1. Respondents will
not represent Ohio residents in securities arbitration matters and/or activities,
including but not limited to providing legal advice as to securities and/or
securities-arbitration claims, preparing statements of claims, preparing
discovery, participating in prehearing conferences, participating in settlement
negotiations, and attending mediation and/or arbitration hearings with or on
behalf of claimants."; "2. Unless Dahdah becomes an attorney at law
licensed and in good standing to practice law in the state of Ohio, Dahdah
will not provide legal advice to any person in Ohio, including but not limited to
advice regarding the filing of a claim for a securities violation and advice
regarding a person's right as a claimant or defendant in securities arbitration,
a lawsuit, or other legal or quasi-legal proceeding, including any terms and
conditions of a settlement of any dispute."; "3. Unless Dahdah becomes an
attorney at law licensed and in good standing to practice law in the state of
Ohio, Dahdah will not represent the interest or legal position of Alexicole,
Inc., or any corporation before any legal or quasi-legal body, or in any legal
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action, settlement, or dispute in the state of Ohio."; [Editor's note: Effective
Feb. 1, 2007, Ohio adopted new ethics rules, including Rule 5.5(c)(3),

allowing out-of-state lawyers to engage in services "reasonably related" to
Onhio arbitrations]).

If non-lawyers rely on artificial intelligence such as ChatGPT to assist third
parties, the UPL issue can be dispositive of whether such conduct violates states' UPL
laws (most of which make non-lawyers' practice of law criminal).

If lawyers involve themselves with non-lawyers' use of artificial intelligence, they
may also face allegations that they are assisting in the unauthorized practice of law by
not adequately supervising and approving such non-lawyer efforts.

Lawyers' Involvement in the Unauthorized Practice of Law

Lawyers can face liability (or worse) for assisting non-lawyers in the unauthorized
practice of law.
Licensed lawyers can run afoul of a state's unauthorized practice of law
principles in three ways.
First, lawyers can improperly assist a non-lawyer in committing the unauthorized
practice of law.® The Restatement articulates this principle.
A person not admitted to practice as a lawyer . . . may not

engage in the unauthorized practice of law, and a lawyer
may not assist a person to do so.

6 In re Panel Case No. 23236, 728 N.W.2d 254 (Minn. 2007) (issuing a private reprimand of a
lawyer who discovered that a lawyer under his supervision had not been authorized to practice law due to
a failure to comply with CLE requirements; noting that the lawyer immediately changed the law firm's
website information about the suspended lawyer, and restricted the suspended lawyer to work that could
be performed by a non-lawyer; explaining that a law firm client (a governmental entity) inquired about the
website change, but that the lawyer did not inform the client that the suspended lawyer had performed
work for that client for over two years; explaining that the law firm eliminated the suspended lawyer's time
from pending bills sent to the government client, and refunded all fees paid to the law firm based on the
suspended lawyer's work during the time he should not have been practicing law; noting that the
government client nevertheless filed an ethics charge; holding that the lawyer had violated the ethics
rules by not advising clients of all material facts).
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Restatement (Third) of Law Governing Lawyers § 4 (2000).” A comment provides some

guidance.

The lawyer codes have traditionally prohibited lawyers from
assisting non-lawyers in activities that constitute the
unauthorized practice of law. That prohibition is stated in the
Section. The limitation supplements requirements that
lawyers provide adequate supervision to non-lawyer
employees and agents . . . . By the same token, it has
prevented lawyers from sponsoring non-law-firm enterprises
in which legal services are provided mainly or entirely by
non-lawyers and in which the lawyer gains the profits.

Restatement (Third) of Law Governing Lawyers § 4 cmt. f (2000).

Second, lawyers can engage in activities constituting the practice of law in states
where they are not licensed or otherwise permitted to practice law. This involves what
is called "multijurisdictional practice" -- lawyers engaging in activities outside the states
where they are licensed.®

Third, a lawyer can improperly assist out-of-state lawyers in committing the

unauthorized practice of law in states where those lawyers are not licensed.®

7 Restatement (Third) of Law Governing Lawyers § 5 (2000) ("(1) A lawyer is subject to
professional discipline for violating any provision of an applicable lawyer code. (2) A lawyer is also
subject to professional discipline under Subsection (1) for attempting to commit a violation, knowingly
assisting or inducing another to do so, or knowingly doing so through the acts of another.").

8 The ABA Model Rules contain a fairly basic prohibition:

A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction, or assist another in
doing so.

ABA Model Rule 5.5(a). A comment provides an explanation.

A lawyer may practice law only in a jurisdiction in which the lawyer is
authorized to practice. A lawyer may be admitted to practice law in a
jurisdiction on a regular basis or may be authorized by court rule or order
or by law to practice for a limited purpose or on a restricted basis.
Paragraph (a) applies to unauthorized practice of law by a lawyer,
whether through the lawyer's direct action or by the lawyer assisting
another person.

ABA Model Rule 5.5 cmt. [1].
® Id.
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This deals with the first type of violation -- assisting non-lawyers in practicing law.

In a 2009 Ohio case, a court imposed over $6 million in penalties against two

companies engaged in the described process.

88951932_3

Columbus Bar Ass'n v. Am. Family Prepaid Legal Corp., 916 N.E.2d 784,
786, 796, 796-97, 797 (Ohio 2009) (imposing over $6,000,000 in penalties
against two companies who advertised in Ohio for customers seeking wills,
trusts and other estate planning tools, despite the involvement of lawyers in
preparing the documents; "[W]e have repeatedly held that these enterprises,
in which the laypersons associated with licensed practitioners in various
minimally distinguishable ways as a means to superficially legitimize sales of
living-trust packages, are engaged in the unauthorized practice of law. We
have also repeatedly held that by facilitating such sales, licensed lawyers
violate professional standards of competence and ethics, including the
prohibition against aiding others in the unauthorized practice of law. Today,
we reaffirm these holdings and admonish those temped to profit by such
schemes that these enterprises are unacceptable in any configuration."”;
"Here, American Family's sales agents, in the guise of selling prepaid legal
plans, advised prospects on the benefits of its estate-planning tools. After
signing up the prospect, the agents obtained sensitive financial information
from the customer and delivered the agreement and the information to the
Ohio office. The resident attorney (a virtual captive of American Family) sent
a letter to the customer and the customer's information to the California
home office for document preparation. The resident attorney rarely, if ever,
communicated with the customer; if he did, he communicated by telephone.";
"The California office prepared the documents and returned them to the Ohio
office for delivery to the customers. The resident attorney spent little time
reviewing the documents. Without any personal contact with the customer,
the attorney could not possibly have given the customer the individualized
legal advice that it was his professional and ethical duty to give. He could
not determine whether the estate-planning products suited the customers,
and he could not determine whether the customer was competent to enter
into the estate-planning arrangements."; "The attorney left it to Heritage's
insurance agents to explain the documents as they secured the signatures of
the customers. These agents had no incentive to deliver the documents
other than to solicit additional insurance business from the customer, which
provided the agent with the only compensation he would receive in the
transaction. The agent's objective was to obtain the signatures through
whatever means he could, including pressure tactics, so he could then sell
annuities."; "All of the foregoing establishes by a preponderance of the
evidence that respondents engaged in the unauthorized practice of law.").

15



AMERICAN BANKRUPTCY INSTITUTE

Law-Related Artificial Intelligence: Ethics Issues McGuireWoods LLP

T. Spahn (6/28/23)

Other courts have reached the same conclusion about similar arrangements.

88951932_3

State ex rel. Indiana State Bar Ass'n v. United Fin. Sys. Corp., 926 N.E.2d 8,
12, 13, 14, 13 (Ind. 2010) (finding that an insurance marketing agency had
engaged in the unauthorized practice of law because its marketing process
did not sufficiently involve a lawyer in a preparation of documents; explaining
the insurance marketing agency's way of doing business; "Once a sale was
made, the Estate Planning Assistant or Health Planning Assistant secured
full or partial payment from the client on the spot. The forms containing the
client's personal and financial information were routed to UFSC's in-house
counsel, David Mclnerney, who then provided the information to one of the
panel attorneys with whom UFSC has contracted. The estate plans sold by
UFSC throughout the country were all processed in Indianapolis and routed
to panel attorneys in Indiana and other states to draft documents for the
plans." (footnote omitted); "Upon receiving a client's information, the panel
attorney called the client, knowing the client had already paid for a certain
estate plan. . . . UFSC insists that the panel attorneys had the freedom to
exercise their own independent judgment in ensuring that the client had an
estate plan suitable for his or her interests. Notably though, of the 1,306
estate plans sold in Indiana from October 2006 to May 2009, only nine of
these clients downgraded to a less expensive plan following consultation with
a panel attorney. Further, because a panel attorney was paid a flat fee of
only $225 for drafting the estate planning documents, any consultation
between the panel attorney and the client above and beyond the initial phone
call generally was not financially feasible."; "The documents prepared by the
panel attorney were then sent back to UFSC and bound. A Financial
Planning Assistant was paid $75 to deliver the documents and assist the
client in executing them."; explaining the minimal involvement of a lawyer in
the process; "Several panel attorneys utilized standardized estate planning
documents and forms that had been prepared and provided by UFSC, and
the letters sent by the panel attorneys to the Financial Planning Assistants
regarding the execution of the estate planning instruments also were
prepared by UFSC. . .. Explanation to the client of the relevance and
purposes of the documents being executed typically was delegated to the
Financial Planning Assistants." (footnote omitted); holding that "[a]lthough it
is the province of this Court to determine what acts constitute the practice of
law, we have not attempted to provide a comprehensive definition because of
the infinite variety of fact situations. . . . Nor do we attempt to do so today.";
but enjoining the respondents from engaging in the practice described above,
and also ordering them to pay attorneys' fees; "The disparity of fees earned,
between the Estate Planning Assistants and Health Planning Assistants on
the one hand (between $750 and $900 per sale of the most expensive estate
plan package) and the panel attorneys on the other hand ($225 for drafting
the documents and consulting with the client by phone), is indicative of an
emphasis on sales and revenue rather than the provision of objective,
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disinterested legal advice. So too is the fact that an estate plan is sold to the
client prior to any attorney involvement whatsoever.").

New Jersey LEO 716 (and UPL Op. 45) (6/26/09) (generally condemning
New Jersey lawyers' involvement with loan modification companies; "The
inquiries presented to the hotline generally involve three scenarios. In the
first scenario, a for-profit loan modification company approaches
homeowners directly and indicates that it is working with an attorney. The
homeowner either: (1) pays one fee to the company, a portion of which the
company pays over to the attorney; (2) pays one fee to the attorney named
by the company, a portion of which the attorney pays over to the company; or
(3) pays separate fees to the company and to the attorney."; finding the first
scenario improper; "[A] New Jersey attorney is prohibited from paying
monies to a for-profit loan modification company that farms legal work to the
attorney or recommends the attorney's services."; explaining in more detail
the second scenario; "In the second scenario, the attorney works as in-house
counsel to the for-profit loan modification company and provides legal
services to the company's customers. A variation of this scenario is an
attorney formally affiliating or partnering with the [loan modification] company
or being separately retained by the company to re-negotiate loans with its
customers' lenders. In each of these situations, the loan modification
company approaches homeowners directly and solicits the work."; finding
this scenario improper; "A New Jersey attorney may not provide legal advice
to customers of a for-profit loan modification company, whether the attorney
be considered in-house counsel to the company, formally affiliated or in
partnership with the company, or separately retained by the company.";
providing more detail about the third scenario; "In the third scenario, the
attorney or law firm brings a financial or mortgage analyst in-house or
contracts with an analyst, who processes the homeowner's paperwork and
may take initial steps in renegotiating the loan under the supervision of the
attorney. The attorney or law firm solicits the work in accordance with the
attorney advertising rules and the homeowners approach and retain the
attorney directly."; finding this scenario acceptable under certain
circumstances; "A New Jersey attorney may use an in-firm financial or
mortgage analyst or contract with an analyst in the course of providing loan
or mortgage modification services for homeowners who have directly
retained the law firm. Just as an attorney may contract with a certified public
accountant or other person with specialized knowledge to assist the attorney
in the provision of legal services, an attorney may use, either within the firm
or as a contractor, a financial or mortgage analyst to assist in mortgage
modification work. The attorney is responsible for and must supervise the
work performed by the analyst employee or contractor. The client
homeowner must retain the attorney directly and the solicitation of the
homeowner for mortgage modification services must be done by the law firm
in accordance with the attorney advertising rules. The compensation paid for
services by an analyst must, however, not be improper fee-sharing."; "[W]hile
an attorney may hire a financial or mortgage analyst as employee or contract
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consultant, payments for the work cannot directly or indirectly be based on
the number of clients the analyst brings to the firm.").

e Missouri LEO 930172 (1993) (posing the following question: "Attorney
accepts referrals for estate planning from insurance agents. Attorney is
available in person or by telephone to answer legal questions. The agent is
not obligated to recommend Attorney. The agent obtains basic estate
planning information using a form and sends it to Attorney. Attorney is paid
directly by the client and pays no part of the fee to the agent. Attorney
reviews the information and contacts the client. Attorney prepares estate
planning documents. Attorney gives the documents to the agent for delivery
to the client. The agent assists the client with execution and transfer of
assets. Clients are told to contact Attorney with questions."; answering as
follows: "It appears the agent is engaging in in[-]person solicitation on
Attorney's behalf in violation of Rule 4-7.3(b). Based on a review of the
forms, it appears legal advice would be needed to fill them out. Since they
are filled out by the agent and the client, it appears the agent is engaged in
the unauthorized practice of law and Attorney is violating Rule 4-5.5 by
assisting the unauthorized practice. Because the agent does not have a
relationship with Attorney and is not supervised by Attorney, giving the
documents to the agent for delivery would create problems with
confidentiality under Rule 4-1.6 and would further involve the unauthorized
practice of law.").

Not every state would be this harsh, but lawyers worried about committing UPL
violations must avoid essentially forfeiting the attorney-client relationship to non-
lawyers.

Artificial Intelligence as the Practice of Law

Artificial Intelligence represents the latest and perhaps the most advanced step in
a continuum of non-human processes for providing what could be seen as legal advice.

Given the uncertain definition of the "practice of law," it should come as no
surprise that entrepreneurs have occasionally attempted to market mechanisms for
customers to prepare their own documents such as wills, divorce pleadings, articles of
incorporation, etc. Predictably, bars usually have resisted such efforts, and targeted

those entrepreneurs and the lawyers assisting them.
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The Restatement notes that

[c]ontroversy has surrounded many out-of-court activities
such as advising on estate planning by bank trust officers,
advising on estate planning by insurance agents, stock
brokers, or benefit-plan and similar consultants, filling out or
providing guidance on forms for property transactions by
real-estate agents, title companies, and closing-service
companies, and selling books or individual forms containing
instructions on self-help legal services or accompanied by
personal, non-lawyer assistance on filling them out in
connection with legal procedures such as obtaining a
marriage dissolution.

Restatement (Third) of Law Governing Lawyers § 4 cmt. ¢ (2000) (emphasis added).

This "controversy" has spanned decades. For instance, in the 1960s non-lawyer
Norman Dacey was convicted of a misdemeanor and faced jail time in 1968 for
publishing a book entitled How to Avoid Probate.’® One author has noted that in 1966
Dacey's book outsold another book published in the same year -- Masters and
Johnson's Human Sexual Response.! Dacey ultimately won his fight. A New York
appellate court eventually upheld Dacey's claim that he had the constitutional right to
publish such a book.'

Just a few years later, Texas dealt with a similar issue. A law review article
described that incident.

In the 1969 case of Palmer v. Unauthorized Practice
Committee of the State Bar of Texas, [438 S.W.2d 374 (Tex.

Civ. App. 1969)] the court enjoined the sale of blank will
forms by a lay person, on the theory that a form is 'almost a

10 Catherine J. Lanctot, Does LegalZoom Have First Amendment Rights? Some Thoughts About
Freedom of Speech and the Unauthorized Practice of Law, Villanova Public Law & Legal Theory Working
Paper Series, June 2011, at 112-14 (explaining that a non-lawyer named Norman Dacey was convicted
of a misdemeanor and faced thirty days in jail in 1968 for publishing the book How to Avoid Probate;
explaining his constitutional claim was eventually upheld by the New York Court of Appeals in December
1967).

" Id. at 112.
12 u
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will itself' and is 'misleading and certainly will lead to
unfortunate consequences for any layman who might rely
upon the 'form' and the definitions attached.' Palmer briefly
acknowledged and then dismissed a possible free speech
challenge to its holding, noting that '[c]onstitutional rights of
speech, publication and obligation of contract are not
absolute, and in a given case where the public interest is
involved, courts are entitled to strike a balance between
fundamental constitutional freedoms and the state's interest
in the welfare of its citizens.

Catherine J. Lanctot, Does LegalZoom Have First Amendment Rights? Some Thoughts

About Freedom of Speech and the Unauthorized Practice of Law, Villanova Public Law

& Legal Theory Working Paper Series, June 2011, at 125, 126, 127 (footnotes omitted).
Texas dealt with this issue again about 30 years later. The Texas Bar's
Unauthorized Practice of Law Committee successfully obtained summary judgment in
its claim that the software "Quicken Family Lawyer" violated Texas law. The bar might
have won the battle, but ultimately lost the war'® -- because the Texas legislature simply

changed Texas law while the case was on appeal to the Fifth Circuit.!*

13 Catherine J. Lanctot, Does LegalZoom Have First Amendment Rights? Some Thoughts About
Freedom of Speech and the Unauthorized Practice of Law, Villanova Public Law & Legal Theory Working
Paper Series, June 2011, at 125, 126, 127 ("Despite Palmer's precedent, the constitutional issue with
respect to publication of legal information reemerged in 1998. The Texas Bar's Unauthorized Practice of
Law Committee attempted to enjoin the sale of a CD-ROM entitled 'Quicken Family Lawyer." The
software contained one hundred different legal forms and instructions on how to fill them out. As such,
the software resembled a legal form book. Unlike the form book however, the software prompted a user
for certain information -- such as state of residence -- and then would identify particular forms as being
suitable for that particular state." (footnote omitted); "In 1999, a federal district court held that the sale of
this computer software in Texas constituted unauthorized practice of law and was unprotected by the First
Amendment. Judge Barefoot Sanders concluded that the software 'purports to select' the appropriate
document, 'customizes the documents' and 'creates an air of reliability about the documents, which
increases the likelihood that an individual user will be misled into relying on them." (footnote omitted);
"The First Amendment holding did not last for long. After a vigorous lobbying campaign, the Texas State
Legislature amended its unauthorized practice of law statute to permit the sale of software like Quicken
Family Lawyer. In response, the Fifth Circuit vacated and remanded the district court's opinion in
Unauthorized Practice of Law Committee v. Parsons Technology, Inc., without ever reaching the
constitutional question. Since Parsons, no court decision has addressed the constitutional question
presented by the sale of blank legal forms." (footnote omitted)).

14 Unauthorized Practice of Law Comm. v. Parsons Tech., Inc., Civ. A. No. 3:97-CV-2859-H, 1999
U.S. Dist. LEXIS 813 (N.D. Tex. Jan. 22, 1999) (granting summary judgment for the bar in its allegation
that "Quicken Family Lawyer" violated the UPL laws; reversed by the Fifth Circuit 5 months later, which it
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The Texas experience with Quicken Family Lawyer highlighted the much broader
national debate about lawyers’ turf protection.

The 2000 Restatement (Third) of the Law Governing Lawyers noted what even
then was a move to limit lawyers’ monopoly.

Courts, typically as the result of lawsuits brought by bar
associations, began in the early part of the 20th century to
adapt common-law rules to permit bar associations and
lawyer-competitors to seek injunctions against some forms
of unauthorized practice by nonlawyers. The courts also
played a large role in attempting to define a delineate such
practice. The primary justification given for unauthorized
practice limitations was that of consumer protection -- to
protect consumers of unauthorized practitioner services
against the significant risk of harm believed to be threatened
by the nonlawyer practitioner's incompetence or lack of
ethical constraints. Delineating the respective areas of
permissible and impermissible activities has often been
controversial. Some consumer groups and governmental
agencies have criticized some restrictions as over-protective,
anti-competitive, and costly to consumers.

In the latter part of the 20th century, unauthorized
practice restrictions has lessened, to a greater or lesser
extent, in most jurisdictions. In some few jurisdictions
traditional restraints are apparently still enforced through
active programs. In other jurisdictions, enforcement has
effectively ceased, and large numbers of lay practitioners
perform many traditional legal services. Debate continues
about the broad public-policy elements of
unauthorized-practice restrictions, including the delineation
of lawyer-only practice areas.

explained as follows: "Subsequent to the filing of this appeal, however, the Texas Legislature enacted an
amendment to § 81.101 providing that 'the 'practice of law' does not include the design, creation,
publication, distribution, display, or sale . . . [of] computer software, or similar products if the products
clearly and conspicuously state that the products are not a substitute for the advice of an attorney,’
effective immediately. H.B. 1507, 76th Leg., Reg. Sess. (Tex. 1999). We therefore VACATE the
injunction and judgment in favor of plaintiff-appellee and REMAND to the district court for further
proceedings, if any should be necessary, in light of the amended statute." Unauthorized Practice of Law
Comm. v. Parsons Tech., Inc., 179 F.3d 956 (5th Cir. 1999).).
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Restatement (Third) of Law Governing Lawyers § 4 cmt. b (2000)."8

The bars' narrow view of permissible activities by nonlawyers has drawn
complaints from numerous sources. The popular press joined this chorus. In August
2011, a Wall Street Journal article articulated a typical approach.

The reality is that many more people could offer
various forms of legal services today at far lower prices if the
American Bar Association (ABA) did not artificially restrict
the number of lawyers through its accreditation of law
schools -- most states require individuals to graduate from
such a school to take their bar exam -- and by inducing
states to bar legal services by non-lawyer-owned entities. It
would be better to deregulate the provision of legal services.
This would lower prices for clients and lead to more jobs.

The competition supplied by new legal-service
providers, who may or may not have some type of law
degree and may even work for a non-lawyer-owned firm, will
not only lead to aggressive price competition but also a
search for more efficient methods to serve clients.

Allowing accounting firms, management consulting
firms, insurance agencies, investment banks and other
entities to offer legal services would undoubtedly generate
innovations in such services and would force existing law
firms to change their way of doing business and to lower
prices.

Entry deregulation would also expand individuals'
options for preparing for a career in legal services, including
attending vocational and online schools and taking
apprenticeships without acquiring formal legal education.
Established law schools would face pressure to reduce
tuition and shorten the time to obtain a degree, which would

15 Restatement (Third) of Law Governing Lawyers § 4 reporter's notes cmt. ¢ (2000) ("Courts are
often divided over whether a particular area on nonlawyer practice is unauthorized, for example in the
situation of banks, real estate agents, or similar nonlawyers filling in blanks in standard contract forms as
a part of transactions in which they are otherwise involved, although in recent years courts have shown a
pronounced inclination to hold that particular activity by nonlawyers is in the public interest and thus
justified. . . .").
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substantially reduce the debt incurred by those who choose
to go to those schools.

Supporters of occupational licensing to restrict the
number of lawyers in the United States are wrong to assert
that deregulation would unleash a wave of unscrupulous or
incompetent new entrants into the profession. Large
companies seeking advice in complex financial deals would
still look to established lawyers, most of whom would
probably be trained at traditional law schools but may work
for a corporation instead of a law firm.

Others, seeking simpler legal services such as a
simple divorce or will, would have an expanded choice of
legal-service providers, which they would choose only after
consulting the Internet or some other modern channel of
information about a provider's track record. Just as the
medical field has created physician assistants to deal with
less serious cases, the legal profession can delegate simple
tasks.

The track record of deregulation naysayers is hardly
impressive—after all, some predicted in 1977 that airline
deregulation would lead to a United Airlines monopoly. And
while we cannot predict all the effects of legal services
deregulation, we are confident that those services would be
more responsive to consumers and that there would be more
jobs in the legal profession.

Clifford Winston & Robert W. Crandall, Time to Deregulate the Practice of Law, Wall

Street Journal, Aug. 22, 2011, at A13.

Unfortunately for lawyers, it can be difficult to identify serious societal harm
caused by some of the various federal and state regulatory and court-created
exceptions allowing nonlawyers to engage in what traditionally was the practice of law.

Non-lawyers’ use of Al represents just the latest effort to weaken lawyers’

monopoly, but perhaps the most serious ever.
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2. Multijurisdictional Practice of Law
Although perhaps less elemental than the unauthorized practice of law issue,
artificial intelligence also implicates multijurisdictional practice -- which is a subset of
UPL.

Providing Advice about Other State's Law

Artificial intelligence used by itself or by a lawyer may involve non-lawyers or
lawyers in one state generating advice about the law of another state. That implicates
multijurisdictional practice issues.

Of course, both transactional lawyers and litigators dealing with issues involving
other states might be called upon to provide informal advice about other states' laws. In
fact, a litigator who has never left her home state and is litigating a case in her home
state might have to deal with another state's laws -- if her state's choice of laws
principles require that the court handling the litigation apply another state's substantive
law.

ABA Model Rules. The ABA Model Rules provide somewhat mixed signals

about this general issue.
ABA Model Rule 5.5(b)(1) prohibits an out-of-state lawyer (other than an in-
house lawyer) from establishing

an office or other systematic and continuous presence in this
jurisdiction for the practice of law.

ABA Model Rule 5.5(b)(1). Comment [4] indicates that such a presence "may be

systemic and continuous even if the lawyer is not physically present here" (emphasis

added).
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Although the ABA Model Rules do not explain this, presumably the comment
refers to communications in and out of the state -- an issue which has become much
more acute in recent years, as lawyers have been able to establish a "virtual" presence
in other states through electronic communications. Thus, the ABA Model Rules
recognize that a lawyer may impermissibly engage in the "systematic and continuous"
unauthorized practice of law in another state without ever traveling there.

On the other hand, another comment to the ABA Model Rules provides an
example of permissible activity that undoubtedly involves the lawyer providing advice
about various states in which the lawyer is not licensed. ABA Model Rule 5.5 cmt. [14]
indicates that a lawyer may assist a corporate client

when the client's activities or the legal issues involve multiple
jurisdictions, such as when the officers of a multinational
corporation survey potential business sites and seek the

services of their lawyer in assessing the relative merits of
each.

ABA Model Rule 5.5 cmt. [14] (emphasis added).

In its report to the ABA House of Delegates describing its proposed (and
eventually adopted in February 2013) changes to Rule 5.5 (primarily dealing with
foreign lawyers), the ABA Ethics 20/20 Commission provided its view on the
permissibility of a lawyer providing legal advice about another jurisdiction's law.

Some commenters have suggested that the proposed
constraints on foreign in-house counsel are too restrictive
(e.g., itis not necessary to require such counsel to consult
with U.S. counsel when advising on issues of U.S. law).
They argue that these foreign lawyers could offer advice on
U.S. law to their organizational clients from their home
jurisdictions, so they should be able to offer the same advice
to the same clients while on U.S. soil. The Commission
rejected this argument because U.S. lawyers are subject to
similar constraints on where they are permitted to offer their
advice. For example, a New Hampshire lawyer can offer
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advice about Missouri law while in New Hampshire, but the
New Hampshire lawyer is not permitted to relocate to
Missouri and offer advice on Missouri law without becoming
licensed to practice. Also, as referenced above, this
limitation is consistent with the limitation already contained in
the Model Foreign Legal Consultant Rule.

Am. Bar Ass'n Comm!n on Ethics 20/20 (June 19, 2012) (emphasis added). Although
this comment appeared in a report dealing with foreign lawyers, it certainly is consistent
with the broad ABA view of permissible multijurisdictional activities.

Restatement. The Restatement does not contain ABA Model Rule 5.5's explicit

dichotomy between an impermissible "virtual systematic and continuous presence" and
a permissible "temporary" presence.

In fact, the Restatement specifically indicates that lawyers may communicate
electronically into other states where they are not licensed.

It is also clearly permissible for a lawyer from a home-state
office to direct communications to persons and organizations
in other states (in which the lawyer is not separately
admitted), by letter, telephone, telecopier, or other forms of
electronic communication.

Restatement (Third) of Law Governing Lawyers § 3 cmt. e (2000).
The Restatement also explicitly approves lawyers' providing opinions about the
laws of states in which they are not licensed.

Some activities are clearly permissible. Thus, a lawyer
conducting activities in the lawyer's home state may advise a
client about the law of another state, a proceeding in another
state, or a transaction there, including conducting research
in the law of the other state, advising the client about the
application of that law, and drafting legal documents
intended to have legal effect there. There is no per se bar
against such a lawyer giving a formal opinion based in whole
or in part on the law of another jurisdiction, but a lawyer
should do so only if the lawyer has adequate familiarity with
the relevant law.
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Id. (emphases added). The Restatement even explains why such activity should be

permissible.

Modern communications, including ready electronic
connection to much of the law of every state, makes concern
about a competent analysis of a distant state's law
unfounded. Accordingly, there is much to be said for a rule
permitting a lawyer to practice in any state, except for
litigation matters of law or for the purpose of establishing a
permanent in-state branch office. Results approaching that
rule may arguably be required under the federal interstate
commerce clause and the privileges and immunities clause.
The approach of the Section is more guarded. However, its
primary focus is appropriately on the needs of clients.

Id. (emphasis added).

In what almost surely is not a coincidence, the Restatement also provides exactly
the same example as the ABA Model Rules of a lawyer's permissible activity that
undoubtedly involves the lawyer providing advice about states other than those in which
the lawyer is licensed. Restatement § 3 cmt. e mentions

a multinational corporation wishing to select a location in the
United States to build a new facility [which] may engage a
lawyer to accompany officers of the corporation to survey
possible sites in several states, perhaps holding discussions

with local governmental officers about such topics as zoning,
taxation, environmental requirements, and the like.

Id. (emphasis added).

States' Approach. Despite the ABA Model Rules' liberal approach (and the

Restatement's even more liberal approach), states take differing positions on this issue.
The 1998 California Supreme Court case arguably responsible for triggering the

national multijurisdictional practice debate recognized that a lawyer providing California

law advice while physically present in another state might violate the California UPL

statute.
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Physical presence here is one factor we may consider in
deciding whether the unlicensed lawyer has violated section
6125, but it is by no means exclusive. For example, one
may practice law in the state in violation of section 6125
although not physically present here by advising a California
client on California law in connection with a California legal
dispute by telephone, fax, computer, or other modern
technological means.

Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court, 949 P.2d 1, 5-6 (Cal.

1998) (emphasis added).

Some state courts traditionally took a draconian approach.

One court applied what seems to be a ridiculously overbroad approach to this
issue -- holding that even a lawyer's triage of matters that the lawyer can and cannot
handle amounts to the unauthorized practice of law, if the lawyer is physically in that
state.

The issue came up in connection with a lawyer's practice of federal law in
Maryland. Of course, the Supremacy Clause allows lawyers to practice purely federal
law even if they are not licensed in the state where they are physically present.

In Kennedy v. Bar Ass'n, 561 A.2d 200 (Md. 1989), the court acknowledged the

possibility that a lawyer could properly draw the line between the permissible offering of
federal law advice and the impermissible offering of Maryland law advice. But the court
found as a practical matter that the lawyer could not adequately serve clients by trying
to do so.

We will not go so far as to say that it is theoretically
impossible for Kennedy to maintain a principal office in
Maryland exclusively for engaging in a practice before the
federal court in Maryland and the courts in the District of
Columbia. It seems, however, that it would be practically
impossible to do so. Nevertheless, we shall not foreclose
the possibility of Kennedy's presenting to the Circuit Court of
Montgomery County, in the exercise of its continuing
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jurisdiction over the injunction, any proposal whereby
Kennedy, without holding himself out as practicing law in
Maryland, could first pinpoint clients whose specific matters
actually required counsel before those courts where
Kennedy is currently admitted to practice, and thereby could
limit his legal representation in Maryland to those specific
matters.

Id. at 211 (emphases added).

Significantly, the court did not focus on what the lawyer would do for the clients
he represented. Instead, the court noted that the lawyer would be engaging in the
practice of law (in Maryland) when deciding whether he could represent them. The
court explained that

advising clients by applying legal principles to the client's
problem is practicing law. When Kennedy, who is
unadmitted in Maryland, set up his principal office for the
practice of law in Maryland and began advising clients and
preparing legal documents for them from that office, he
engaged in the unauthorized practice of law. This is so
whether the legal principles he was applying were
established by the law of Montgomery County, the State of
Maryland, some other state of the United States, the United
States of America, or a foreign nation. . . . He is not
permitted to sort through clients who may present
themselves at his Maryland office and represent only those
whose legal matters would require suit or defense in a
Washington, D.C. court or in the federal court in Maryland
because the very acts of interview, analysis and explanation
of legal rights constitute practicing law in Maryland. For an
unadmitted person to do so on a regular basis from a
Maryland principal office is the unauthorized practice of law
in Maryland.

Id. at 208-10 (emphasis added). The District of Columbia Bar later suspended Kennedy
for nine months because of this infraction in Maryland. In re Kennedy, 605 A.2d 600
(D.C. 1992).

Thus, a lawyer's physical presence in a state dramatically increases the risk that

the lawyer will be engaging in the improper practice of law in that state. However,
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avoiding such a physical presence does not automatically eliminate the risk. The trend
is in favor of allowing lawyers to provide advice about the law of states in which the
lawyers are not licensed.

Lawyers Establishing a "Virtual" Presence in Another State

Lawyers relying on artificial intelligence may at some point establish a presence
in a state where they are not licensed -— or they may work physically in a state where
they are not licensed and use artificial intelligence to practice "virtually" in a state where
they are licensed.

Multijurisdictional practice issues arise when lawyers practice law in a state
where they are not licensed. States' jealous hold over the practice of law within their
borders has led to a somewhat counter-intuitive result: lawyers fully licensed in another
jurisdiction are guilty of the unauthorized practice of law by practicing law in another
state just as if the lawyers had never spent a day in law school, passed a bar exam, or
met the rigorous standards for joining the professional. Although such lawyers might
face less severe sanctions than non-lawyers for practicing in a state where they are not
licensed, the conduct can still trigger even criminal penalties.

This harsh principle makes some sense when applied to a lawyer who moves to
another state and "hangs a shingle" without taking some steps to join the new state's
bar. But the increasing ability of lawyers to practice "virtually" anywhere raises
numerous multijurisdictional practice issues -- with enormous stakes for the lawyers.

Although ABA Model Rule 5.5 and state parallel ethics rules take a fairly
generous approach to lawyers temporarily practicing in states where they are not

licensed, there are lines -- which temporary "virtual" practice might cross.
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States have punished their lawyers who have practiced improperly in other

states.

88951932_3

In re Velahos, Dkt. No. DRB 15-109, at 6 (N.J. Supreme Court Disciplinary
Review Bd. May 23, 2016) (suspending for six months a lawyer for various
ethics violations; noting the disciplinary review board's findings from 3/23/16;
"In fact, respondent represented clients in multiple matters in jurisdictions in
which he was not authorized to practice, without the assistance of local
counsel. Respondent conducted no less than eighteen mortgage
modifications in the States of Georgia, Washington, New York, Pennsylvania,
Virginia, Maryland, Connecticut, Texas, or Florida. Respondent
misrepresented to several of these out-of-state clients in the fee agreements
that FLA 'has been retained as 'Of Counsel' to Loan Law Center." Moreover,
respondent engaged in credit and debt adjustment services in Maryland over
a two-year period, even after the Commissioner of Financial Regulation for
the State of Maryland issued a summary order, followed by a final order to
Cease and Desist. When questioned by the OAE about the orders,
respondent denied that he had 'taken any money' from Maryland. However,
the OAE's review of respondent's records disclosed that, during that period,
respondent actively represented several Maryland clients in that state and
collected fees from them. Respondent's conduct in this respect violated RPC
1.16(a)(1), RPC 5.5(a), RPC 8.1(a), RPC 8.4(c), and RPC 8.4(d).").

In re Lenard, Cal. Bar Court Review Dep't Case No. 09-O-11175 (Apr. 15,
2013) (disbarring a lawyer for engaging in the unauthorized practice of law by
providing "credit repair" services to debtors in several states where the
lawyer was not licensed; "Lenard contracted with three California consumer
debt relief companies: Freedom Financial Management; Beacon Debt
Service; and Pathway Financial Management (the Settlement Companies).
These companies paid Lenard a flat fee to provide limited legal services for
clients regarding their consumer debt. Lenard testified that he customarily
charged the Settlement Companies between $75 to $100 per client and
spent 15 to 20 minutes on each file. He also estimated that he had over
1,000 clients 'in credit repair' among all three companies. The Settlement
Companies advertised through television and radio ads in a number of
states. Clients who retained one of the Settlement Companies agreed to pay
retainer fees of up to 12% of the balance of their debts, contingency fees of
8% of the amount by which their debts were reduced, and monthly
maintenance fees of between $15 to $25. Clients also were required to
make monthly payments into the Companies' 'client trust account,' and those
funds were to be used to settle their debts. The Settlement Companies
represented that the clients' accounts would be 'handled by our legal
counsel.™; "Lenard practiced law and held himself out as an attorney with the
authority and knowledge to settle consumer debts to Wisconsin and New
York clients Burgess and Manfredi, respectively. He also represented to
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their creditors that they should follow debt collection laws or his clients were
prepared to take legal action. In addition, Lenard claims he reviewed their
files to determine whether they should file bankruptcy, although he admitted
he was 'not licensed to do a bankruptcy out of state." Wisconsin and New
York have both considered conduct similar to Lenard's to constitute UPL.";
"The hearing judge found that Lenard established a systematic and
continuous presence in each of the jurisdictions listed in the NDCs [Notice of
Disciplinary Charge]. Based on the limited record, we do not find clear and
convincing evidence of this proscription. However, we find that Lenard
committed UPL by holding himself out as entitled to practice law in each of
the severn states for a total of ten willful violations of rule 1-300(B)" (footnote
omitted); "By implying he was licensed in the relevant states, Lenard gave
the false impression to his clients and their creditors that he held an
advantage over a non-attorney debt negotiator. He explicitly represented to
the clients that he would provide legal services, and informed creditors that
he was representing each client utilizing his law office letterhead. The written
communications Lenard provided to clients (and their creditors) in those
states are evidence that he violated the applicable rules of professional
conduct, as well as relevant case law and advisory authority."; "He [Lenard]
contends that all work was done in California and any legal opinions
rendered were based on California law. However, the factors defined in
comment 14 of the ABA Model Rule compel our conclusion that Lenard was
not entitled to practice law even on a temporary basis in these states.
Analyzing those factors, we find that he had no prior contact with the clients
and they never lived in California or had substantial contact with this state.
There is no evidence that California law would be relevant to any of the
consumer debts in these matters. Further, Lenard has no knowledge of the
specific laws of the states in which the clients resided, where they faced state
collection actions and may have had assets. As such, the contact with these
out-of-state clients was not reasonably related to Lenard's practice in
California, and he was not authorized to provide legal services on a
temporary basis under the states' versions of ABA Model Rule 5.5(c)."
(footnote omitted); "[W]e reject any contention by Lenard that ABA Model
Rule 5.5(d)(2) enabled him to provide legal services related to bankruptcy
law. Primarily, Lenard's proposed services were not limited to issues of
bankruptcy.").

Such lawyers may face other threats.

88951932_3

Angela Morris, Linebarger Goggan Law Firm Settles Class Action For $3.4
Million, Tex. Lawyer, Jan. 12, 2016 ("A federal judge has approved a
settlement that requires Austin-based law firm Linebarger Goggan Blair &
Sampson, LLC to pay $3.4 million -- including nearly $904,000 in attorney
fees and expenses -- to settle a class action that alleged it engaged in the
unauthorized practice of law in California."; "The settlement ends litigation
spanning back to May 2013, when plaintiff 4EC Holdings sued Linebarger, a
firm that contracts with governmental agencies to collect debts. 4EC alleged
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that Linebarger sent debt collection demand letters to California residents,
even though the firm did not employ lawyers in California, as allegedly
required under California law. Linebarger denied the allegations.").

Lawyers' Systematic And Continuous "Virtual" Practice Where They Are Not

Licensed

The ABA Model Rules contain two flat prohibitions on lawyers' provisions of legal
services in states where they are not licensed.
First, a lawyer not licensed in a jurisdiction
shall not . . . except as authorized by these Rules or other

law, establish an office or other systematic and continuous
presence in this jurisdiction for the practice of law.

ABA Model Rule 5.5(b)(1) (emphasis added).
Second, such a lawyer may not

hold out to the public or otherwise represent that the lawyer
is admitted to practice law in this jurisdiction.

ABA Model Rule 5.5(b)(2).
A comment to the ABA Model Rules includes a twist -- which complicates the
analysis.

Other than as authorized by law or this Rule, a lawyer who is
not admitted to practice generally in this jurisdiction violates
paragraph (b)(1) if the lawyer establishes an office or other
systematic and continuous presence in this jurisdiction for
the practice of law. Presence may be systematic and
continuous even if the lawyer is not physically present here.

ABA Model Rule 5.5 cmt. [4] (emphasis added).

The Restatement also deals with the rise in electronic communications, and the
resulting ability of lawyers to engage in a "virtual" practice. In fact the Restatement
points to this trend as a grounds for allowing lawyers licensed in one state to

continuously practice in other states.
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The Restatement essentially follows the ABA Model Rules standard.

The extent to which a lawyer may practice beyond the
borders of the lawyer's home state depends on the
circumstances in which the lawyer acts in both the lawyer's
home state and the other state. At one extreme, it is clear
that a lawyer's admission to practice in one jurisdiction does
not authorize the lawyer to practice generally in another
jurisdiction as if the lawyer were also fully admitted there.
Thus, a lawyer admitted in State A may not open an office in
State B for the general practice of law there or otherwise
engage in the continuous, regular, or repeated
representation of clients within the other state.

Restatement (Third) of Law Governing Lawyers § 3 cmt. e (2000) (emphasis added).
However, the Restatement clearly takes a more liberal view than the ABA Model
Rules of the type of "virtual" presence in a state that lawyers should be able to arrange.

It is also clearly permissible for a lawyer from a home-state
office to direct communications to persons and organizations
in other states (in which the lawyer is not separately
admitted), by letter, telephone, telecopier, or other forms of
electronic communication.

Restatement (Third) of Law Governing Lawyers § 3 cmt. e (2000) (emphasis added).
The ABA Ethics 20/20 Commission primarily focused on the rising use of
electronic communications in the practice of law, and the increasing mobility of lawyers.
Thus, one would think that the issue of a "virtual" continuous presence in another state

would have been an obvious choice for proposed rules changes.
The Commission tiptoed into the issue. In its June 19, 2012, Issue Paper, the

ABA Ethics 20/20 Commission described the earlier circulation of a draft proposed rules

change.
The Commission previously circulated a draft proposal that
would have addressed this ambiguity in a general way by
adding new sentences to Comment [4] to Rule 5.5. The new
sentences would have provided as follows:
34
88951932_3
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For example, a lawyer may direct electronic or other forms of
communications to potential clients in this jurisdiction and
consequently establish a substantial practice representing
clients in this jurisdiction, but without a physical presence
here. At some point, such a virtual presence in this
jurisdiction may be come [sic] systematic and continuous
within the meaning of Rule 5.5(b)(1).

In response to this proposal, several commenters suggested
that the sentences not only provide little additional guidance,
but that they might have the unintended effect of deterring
lawyers from engaging in forms of virtual practice that should
be permissible.

Based on this response, the Commission asked its
Uniformity, Choice of Law, and Conflicts of Interest Working
Group to evaluate whether it is possible to provide enhanced
guidance on this issue, and if so, how. The Working Group
has identified several possible approaches.

Am. Bar Ass'n Comm'n on Ethics 20/20 (June 19, 2012).

The Commission tentatively floated the following "trial balloon" as a way to

assess such a "virtual" presence.

88951932_3

One possible approach is to identify the factors that lawyers
and disciplinary authorities should consider when deciding
whether a lawyer's presence has become sufficiently
systematic and continuous to trigger Rule 5.5(b)'s
requirement that the lawyer become licensed. For example,
those factors might include:

e the nature and volume of communications directed to
potential clients in the jurisdiction;

o whether the purpose of the communications is to obtain
new clients in the jurisdiction;

e the number of the lawyer's clients in the jurisdiction;
e the proportion of the lawyer's clients in the jurisdiction;
o the frequency of representing clients in the jurisdiction;

¢ the extent to which the legal services have their
predominant effect in the jurisdiction; and
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¢ the extent to which the representation of clients in the
jurisdiction arises out of, or is reasonably related to, the
lawyer's practice in a jurisdiction in which the lawyer is
admitted to practice.

A second possibility is for the Commission to make no
proposal in this area and to refer the issue to the Standing
Committee on Ethics and Professional Responsibility for an
opinion on the meaning of "systematic and continuous
presence" in the context of virtual law practice.

A third possibility is for the Commission to make no proposal
in this area, but identify the relevant issues in an
informational report that the Commission could file with the
ABA House of Delegates to help educate the profession
about this issue.

The ABA 20/20 Commission eventually chose option No. 2 -- essentially punting

the issue to the ABA Standing Committee on Ethics and Professional Responsibility.

The Commission described its decision in a February 2013 release.

88951932_3

Currently, Model Rule 5.5(b)(1) requires a lawyer to obtain a
license in a jurisdiction if the lawyer has an office or a
"systematic and continuous" presence there, unless the
lawyer's work falls within one of the exceptions identified in
Rule 5.5(d). The increased demand for cross-border
practice and related changes in technology have raised new
questions about the meaning of the phrase "systematic and
continuous presence" in Rule 5.5(b). In particular,
technology now enables lawyers to be physically present in
one jurisdiction, yet have a substantial virtual practice in
another. The problem is that it is not always clear when this
virtual practice in a jurisdiction is sufficiently "systematic and
continuous" to require a license in that jurisdiction.

Currently, Comment [4] to Model Rule 5.5 identifies these
issues, but provides limited guidance as to how to resolve
them. The Comment states that a lawyer's "[p]resence may
be systematic and continuous even if the lawyer is not
physically present" in the jurisdiction. Neither the Rule nor
the Comment provides any clarity as to when a lawyer who
is "not physically present" in a jurisdiction nevertheless has a
systematic and continuous presence there.
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The Commission released an issues paper, seeking
feedback on a number of possible options for addressing
these issues, including the identification of relevant factors
when analyzing when a presence becomes "systematic and
continuous" and referring the issue to the Standing
Committee on Ethics and Professional Responsibility for a
Formal Opinion on the meaning of "systematic and
continuous presence" in the context of virtual law practice.

The Commission, after considerable deliberations,
concluded that these issues may be best addressed in the
future as the nature of virtual law practice becomes clearer
and as relevant technology continues to evolve.

Am. Bar Ass'n Comm'n on Ethics 20/20, Introduction and Overview (Feb. 2013)
(emphasis added).

It might be fair to conclude that such "virtual" practice possibilities represent a
huge threat to states' somewhat parochial and often "turf protecting" view of their power
to regulate the legal profession. This may be one reason that the ABA Ethics 20/20
Commission abandoned its efforts.

Just as the ABA has recognized but not dealt with this issue, courts and bars
have wrestled with it too.

Eventually, states began to de-emphasize lawyers' physical presence and
acknowledge that lawyers can practice "virtually" and permanently in a state where they
are not licensed -- a scenario the ABA acknowledged about the same time but never
resolved.

Interestingly, the ramifications of a lawyer's "virtual" presence have arisen in
several disciplinary cases. In some situations, lawyers establishing a largely "virtual"
practice have also occasionally entered the state to meet with clients -- giving state
disciplinary authorities a "hook" to punish the lawyers under the traditional emphasis on

physical location. Not surprisingly, these generally involve lawyers practicing near a
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state border, and drawing clients from a neighboring state where the lawyer is not
licensed to practice law.
In 2007, the Delaware Supreme Court punished such a lawyer.

Glover says that she did not provide legal services 'in
Delaware' because she worked out of an office in
Pennsylvania. Moreover, because she reasonably believed
that the predominant effect of her legal work was in
Pennsylvania, she should be protected by the 'safe harbor'
provision in Rule 8.5(b). Glover's argument fails for several
reasons. First, the record establishes that on three
occasions she was physically present in Delaware,
representing her Delaware clients. Second, physical
presence is not required to establish that a person is
providing, or offering to provide, legal services in this state.
For several years, Glover accepted new clients who

were: (1) Delaware residents, (2) involved in Delaware car
accidents, and (3) seeking recovery under Delaware
insurance policies. Glover did everything short of appearing
in Delaware courts, and engaged Delaware attorneys as
co-counsel only if she could not resolve the matter without
litigation. We are satisfied that this reqgular pattern of
representation of Delaware clients constituted the practice of
law 'in Delaware' for purposes of Rule 8.5. (footnote
omitted).; Glover may not have engaged in formal
advertising to attract clients, but she certainly cultivated a
network of Delaware contacts who accomplished the same
result. After carefully reviewing the record, we are satisfied
that there is substantial evidence to support the Board's
finding that Glover established a systematic and continuous
presence in Delaware for the practice of law in violation of
Rule 5.5(b).

In re Tonwe, 929 A.2d 774, 778, 779-80 (Del. 2007) (emphases added). To be sure,
the Delaware court might have been influenced by the lawyer's unsavory practice

history and questionable representations during the disciplinary process.'®

6 In re Tonwe, 929 A.2d 774, 776 (Del. 2007) (disbarring a lawyer for the unauthorized practice of
law in Delaware; explaining the Delaware Office of Disciplinary Counsel had filed a petition alleging that
the Pennsylvania-licensed lawyer had practiced law in Delaware; explaining that "Glover graduated from
law school in 1985 and was admitted to the Ohio bar shortly thereafter. She moved to Delaware a few
years later. In 1989, Glover was admitted to practice in Pennsylvania and the District of Columbia. She
took the Delaware bar examination, but did not pass. In 1990, Glover opened a law office in her home in
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A year later, the Delaware Supreme Court applied the same basic principle.

¢ Inre Kingsley, No. 138, 2008 Del. LEXIS 255, at *13 (Del. June 4, 2008)
(holding that a lawyer licensed in Pennsylvania and New Jersey committed
the unauthorized practice of law in Delaware by accepting a monthly retainer
to draft estate planning documents for clients of a Delaware accountant;
concluding that the lawyer established a "systematic and continuous
presence" in Delaware by engaging in these activities; prohibiting the lawyer
from practicing law in Delaware).

Lawyers' Systematic and Continuous "Virtual” Practice Where They Are
Licensed -- While Physically In A State Where They Are Not Licensed

Most lawyers analyzing "virtual" practice focus on the scenario discussed above -
- remaining physically in a state where they are licensed but "virtually" representing
clients located in states where the lawyers are not licensed.

But lawyers might instead choose to live in a state where they are not licensed,
while continuously practicing -- "virtually" -- in a state where they are licensed. There
are several scenarios in which such a arrangement might be attractive. For instance,
lawyers might want to continue practicing "big city" law while living in more attractive or
less expensive rural settings. They might want to be near aging parents, or follow a
spouse who will be attending graduate school for several years, etc.

One might wonder why the state where such lawyers will be physically present
would care about any multijurisdictional implications. Presumably, that state has an
interest in protecting its own citizens from lawyers representing them without local

knowledge, without any supervision from that state's bar, etc. So why would that state

Milford, Delaware. Glover's practice included federal immigration law and personal injury cases."; "The
ODC first learned about Glover's Delaware legal practice as a result of an ongoing federal investigation.
In 1991, Glover was convicted of bribing a federal immigration official, and served 37 months in prison.
Following her conviction, Glover was disbarred in Pennsylvania, Ohio and the District of Columbia. She
was reinstated in Pennsylvania in 2002."; rejecting the lawyer's argument that she had not practiced law
in Delaware; noting that the lawyer's husband and children live in Delaware, but she claims to sleep in her
Pennsylvania office — but denying that she and her husband are separated).
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be concerned, as long as those lawyers do not hold themselves out to practice in the
state, do not represent any citizens of that state, etc.?
In this scenario, the lawyers rather than the bar would have an interest in
rejecting the old "physical presence" standard, and instead focus on the "virtual"
practice factors.
A February 2013 release of the ABA Ethics 20/20 Commission noted this issue,
but without reaching any conclusions.
Conversely, a lawyer may be licensed in one jurisdiction, but
live in a jurisdiction where the lawyer is not licensed. If the
lawyer conducts a virtual practice from the latter jurisdiction
and serves clients only in the jurisdiction where the lawyer is
actually licensed, there is a question of whether the lawyer
has a "systematic and continuous" presence in the
jurisdiction where the lawyer is living and thus violates Rule
5.5(b) in that jurisdiction. The Rule is unclear in this regard
as well.

Am. Bar Ass'n Comm'n on Ethics 20/20, Introduction and Overview, at 10 n.27 (Feb.

2013).

States have gradually began to accept the concept that lawyers from other states
may practice systematically and continuously in a state where they are not licensed — as
long as they are essentially “invisible” in that state.

For instance, Arizona amended its ethics rules to permit lawyers to practice
continuously in Arizona (without a license there) as long as they give advice only about
the law of a state where they are licensed (or federal or tribal law).

A lawyer admitted in another United States jurisdiction, or a
lawyer admitted in a jurisdiction outside the United States,
not disbarred or suspended from practice in any jurisdiction

may provide legal services in Arizona that exclusively involve
federal law, the law of another jurisdiction, or tribal law.

Arizona Rule 5.5(d) (emphasis added).
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Other states have not amended their rules (yet), but have indicated in legal ethics

opinions that lawyers practicing “invisibly” within the state have not really established a

“systematic and continuous” presence there.

This approach appears to have begun in a 2005 Maine LEO, and has

accelerated since then.

88951932_3

Maine LEO 189 (11/15/05) (a lawyer who is not licensed in Maine does not
engage in the unauthorized practice of law if that lawyer practices from her
“vacation home in Maine“ or even “live[s] in Maine and work[s] out of his or
her home for the benefit of a law firm and clients located in some other
jurisdiction® - as long as the lawyer does not “hold herself out to the public as
admitted in Maine”).

Virginia LEO 1856 (9/11/11) (Under Virginia Rule 5.5, non-Virginia lawyers
"may not practice Virginia law on a 'systematic and continuous' basis," unless
they (1) limit their practice to the "law of the jurisdiction/s where they are
licensed"; (2) practice "exclusively federal law" under the federal supremacy
clause (such as "lawyers with practices limited to immigration or military law
or who practice before the Internal Revenue Service, the United States Tax
Court, or the United States Patent and Trademark Office," although lawyers
such as bankruptcy, patent or federal procurement lawyers must abide by
courts' possible limitation of practice before the courts to members of the
Virginia Bar, and may provide advice "such as the debtor's homestead
exemption and status or priority of claims or liens" or "the assignment of the
patent to a third party or the organization of a corporate entity to market or
franchise the invention" only under the conditions mentioned immediately
below; (3) "provide advice about Virginia law or matters peripheral to federal
law (described immediately above) only if they do so on a "temporary and
occasional" basis and (as stated in UPL Opinion 195) "under the direct
supervision of a Virginia licensed lawyer before any of the [non Virginia]
lawyer's work product is delivered to the client" or if they "associate with an
active member of the Virginia State Bar." This liberal multijurisdictional
practice approach (allowing non-Virginia lawyers to practice systematically
and continuously in Virginia as long as they limit their practice to the law of
jurisdictions where they are licensed) “embracl[es]’ the approach of two
earlier Virginia Supreme Court-approved Virginia UPL opinions (UPL
Opinions 195 (2000) and 201 (2001)). Rule 5.5 overrules an earlier UPL
Opinion about which law applies to a non Virginia lawyer's practice of
another state's law while physically in Virginia; thus, "New York law should
govern whether a foreign lawyer not authorized to practice in New York may
advise New York clients on matters involving New York law. The [non
Virginia] lawyer's physical presence in Virginia may not be a sufficient basis
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to apply Virginia's rules over New York's rules governing foreign lawyer
practice." Contract lawyers hired to "work on a matter involving Virginia law"
must either "be licensed in Virginia or work in association with a Virginia
licensed lawyer in the firm on a temporary basis" although such a lawyer's
practice "could be regarded as 'continuous and systematic™ if the non
Virginia contract lawyer is hired "to work on several and various Virginia
matters/cases over a period of time." Such contract lawyers need not be
licensed in Virginia if the lawyer is "hired to work only on matters involving
federal law or the law of the jurisdiction in which the [non Virginia] contract
lawyer is admitted." [Approved by the Supreme Court of Virginia 11/2/16]).

e Utah LEO 19-03 (5/14/19)(holding that non- Utah lawyers physically present
in Utah on a non-temporary basis may practice law as long as they do not
hold themselves out as Utah lawyers and only represent clients in states
where they are licensed; describing two scenarios that do not amount to the
in authorized practice of law in Utah; "An attorney from New York may decide
to semi-retire in St. George, Utah, but wish to continue providing some legal
services for his established New York clients."; "An attorney from California
may relocate to Utah for family reasons (e.q., a spouse has a job in Utah, a
parent is ill and needs care) and wish to continue to handle matters for her
California clients."; explaining that "The Utah Rules of Professional Conduct
do not prohibit an out-of-state attorney from representing clients from the
state where the attorney is licensed even if the out-of-state attorney does so
from his private location in Utah. However, in order to avoid engaging in the
unauthorized practice of law, the out-of-state attorney who lives in Utah must
not establish a public office in Utah or solicit Utah business."; "[i]t seems
clear that the out-of-state attorney who lives in Utah but continues to handle
cases for clients from the state where the attorney is licensed has not
established an office or 'other systemic and continuous presence' for
practicing law in [Utah] a jurisdiction in which the lawyer is not licensed,
is not in violation of Rule 5.5 of the Utah Rules of Professional Conduct.";
"The question posed here is just as clear as the question before the Ohio
Supreme Court [In re Application of Jones, 2018 WL 5076017 (Ohio Oct. 17,
2018)]: what interest does the Utah State Bar have in requlating an out-of-
state lawyer's practice for out-of-state clients simply because he has a
private home in Utah? And the answer is the same — none.") (emphases
added).

and

Thus, this gradual movement started before the COVID-19 pandemic. But, the
pandemic undoubtedly caused states to revisit the issue, because many lawyers moved
out of cities or states with a high COVID-19 risk — to work “remotely” from safer and

perhaps cheaper locations (such as a vacation home or their parent’s home).
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In 2020, the ABA joined the trend.

ABA LEO 495 (12/16/20)(A lawyer's “physical presence in the local
jurisdiction [where she is physically located while representing clients in

other jurisdictions] is incidental: it is not for the practice of law" — as long as
the lawyer “is for all intents and purposes invisible as a lawyer to a local
jurisdiction where the lawyer is physically located, but not licensed.” Thus,

such a lawyer does not violate ABA Model Rule 5.5 as long as she does not
hold out to the public that she is authorized to practice in that jurisdiction, and
does not practice that jurisdiction’s law. Although a jurisdiction might
consider that conduct to be the unauthorized practice of law, and has an
interest in ensuring that such a lawyer is “competent,” such a “local
jurisdiction has no real interest in prohibiting a lawyer from practicing the law

of a jurisdiction in which that lawyer is licensed and therefore qualified to
represent clients in that jurisdiction.” Maine LEO 189 (2005) and Utah LEO
19-03 agree with this analysis. Among the various ABA Model Rule 5.5
provisions allowing lawyers to practice in a jurisdiction where they are not
licensed, lawyers can also rely on ABA Model Rule 5.5 (c)(4's) provision
permitting “temporary“ practice under specified conditions where they are not
licensed — and “[h]Jow long that temporary period lasts could vary significantly
based on the need to address the pandemic.”) (emphases added).

Since ABA LEO 495 (12/16/20), several other bars have adopted the same

forgiving approach.

88951932_3

San Francisco LEO 2021-1 (8/21) (holding that non-California lawyers may
practice law in San Francisco as long as they “will not advertise otherwise
hold [themselves] out as admitted to practice law in California and will make
clear that [they are] only licensed” in their home state, and limit their practice
“to representing clients in accord with the rules of [the state] where [they are]
licensed”; emphasizing California law’s emphasis on protecting California
residents; “Lawyer must not (1) ‘practice law in California’ within the meaning
of B&P Code Section 6125; (2) establish an office or a ‘systematic or
continuous presence’ in California’ for ‘the practice of law’ in violation of
CRPC Rule 5.5(b)(1); or (3) ‘hold out to the public or otherwise represent that
the lawyer is admitted to practice law in California ‘in violation of CRPC Rule
5.5(b)(2). The determination of these questions depends on a number of
factors, including the extent to which Lawyer’s activities require the protection
of California persons or entities from incompetent or unethical attorneys.”;
noting that states taking a more restrictive view focus on lawyers’
representation of clients in states where they are physically practicing and
not licensed; “Consistent with this analysis, other jurisdictions have found
violations of versions of ABA Model Rule 5.5 when out-of-state lawyers
systematically reached out to ‘create’ multiple relationships with individual
clients in a state where the lawyer was not admitted, and to represent those
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clients in matters centered in that state. See, e.g., In re Tonwe, 929 A. 2d
774,778, 778-89 (Del. 2007) (out-of-state lawyer, who regularly represented
in-state clients in in-state matters, and ‘cultivated a network of in-state
contacts’ to attract clients, took steps to establish a systematic and
continuous presence); In re Kingsley, 2008 Del. Lexis 255, 950 A.2d 659 at
*13 (Del. 2008) (out-of-state lawyer, who had monthly retainer with in-state
accountant to draft documents for in-state clients, established a systematic
and continuous presence); lllinois LEO 12-09 (March 2012) (out-of-state
lawyer sought work from in-state clients and sought to perform work while
present in the state). These cases support the view that versions of ABA
Model Rule 5.5, such as CRPC rule 5.5, are centrally aimed at preventing
harm to clients in the jurisdiction where the lawyer is not admitted.”; favorably
mentioning Florida LEO 2019-4 (5/20/21), without mentioning that the Florida
LEO involved a lawyer practicing purely federal law; also favorably
mentioning Utah and Maine LEOs; “The Utah Ethics Advisory Committee
Opinion 19-03 (2019) puts it this way: ‘what interest does the Utah State Bar
have in regulating an out-of-state lawyer’s practice for out-of-state clients
simply because he has a private home in Utah? And the answer is the same
—none.” See also Maine Ethics Opinion 189 (2005).”) (emphasis added).

New Jersey LEO 742 (jointly issued as New Jersey UPL 59) (10/6/21)
(explaining that non-New Jersey lawyers may work remotely from their New
Jersey home; “Non-New Jersey licensed lawyers may practice out-of-state
law from inside New Jersey provided they do not maintain a ‘continuous and
systematic presence’ in New Jersey by practicing law from a New Jersey
office or otherwise holding themselves out as being available for the practice
of law in New Jersey. A ‘continuous and systematic presence’ in New Jersey
requires an outward manifestation of physical presence, as a lawyer, in New
Jersey.”; “Such outward manifestations of physical presence include, most
significantly, practicing from a law office located in New Jersey. See
Jackman, supra, 165 N.J. at 558 (Massachusetts lawyer practicing from a
New Jersey law firm office). Other outward manifestations include, but are
not limited to, any advertisement or similar communication stating that the
non-New Jersey licensed lawyer engages in a legal practice in New Jersey;
any advertisement or similar communication referring to a location in New
Jersey for the purpose of meeting with clients or potential clients; any
advertisement or similar communication stating that mail or deliveries to the
lawyer should be directed to a New Jersey location; and otherwise holding
oneself out as available to practice law in New Jersey. Accordingly, non-
New Jersey licensed lawyers who are associated with an out-of-state law
firm, or are in-house counsel for an out-of-state company, and who simply
work remotely from their New Jersey homes but do not exhibit such outward
physical manifestations of presence, are not considered to have a
‘continuous and systematic presence’ for the practice of law in New Jersey.
Such non-New Jersey licensed lawyers are not considered to be engaging in
the unauthorized practice of New Jersey law.”) (emphases added).
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Not surprisingly, all eyes have been on Florida — which is among the most

defensive of states in resisting non-Florida lawyers’ presence there.

In May 2021, the Florida Bar issued a lengthy legal ethics opinion that seems to

follow this new approach.
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Fla. Bar re Advisory Op.—Out-of-State Attorney Working Remotely, 318 So.
3d 538, 539-40, 541-42, 542 (Fla. 2021) (analyzing Florida’s
multijurisdictional Rule 5.5; explaining that a New Jersey lawyer domiciled in
Florida may practice federal law without being a Florida Bar member, under
certain circumstances; not explaining whether the opinion would have
reached the same favorable conclusion about the non-Florida lawyer’s
systematic and continuous presence in Florida if the lawyer had not been
practicing purely federal law, and thus unable to rely on the Supremacy
Clause for the freedom to practice in Florida without being a member of the
Florida Bar; describing the lawyer’s situation: “[h]e is licensed to practice law
in New Jersey, New York, and before the United States Patent and
Trademark Office (hereinafter ‘USPTQO’). He is not licensed to practice law in
Florida. He recently retired from his position as chief IP counsel for a major
U.S. Corporation. That position was in New Jersey. He moved from New
Jersey to Florida. He started working as an attorney with a New Jersey law
firm specializing in federal IP law. The firm has no offices in Florida and has
no plans to expand its business in Florida. His professional office will be
located at the firm’s business address in New Jersey, although he will do
most of his work from his Florida home using a personal computer securely
connected to the firm’s computer network. In the conduct of his employment
with the firm, he will not represent any Florida persons or entities and will not
solicit any Florida clients. While working remotely from his Florida home, he
will have no public presence or profile as an attorney in Florida. Neither he
nor his form will represent to anyone that he is a Florida attorney. Neither he
nor his firm will advertise or otherwise inform the public of his remote work
presence in Florida. The firm’s letterhead and website, and his business
cards will list no physical address for him other than the firm’s business
address in New Jersey and will identify him as ‘Of Counsel — Licensed only in
NY, NJ and the USPTO.” The letterhead, website, and business cards will
show that he can be contact ted by phone or fax only at the firm’s New
Jersey phone and fax number. His professional email address will be the
firm’s domain. His work at the firm will be limited to advice and counsel on
federal IP