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ion will address the following tc

101 — an overview of Regulation X a

orm an escrow analysis
crow 102 — Escrow and the Proof of Claim

scrow 103 — Post-Petition Escrow Accounting
PCNs)

he impact of COVID and the CARES Act on the
reatment of escrow in a bankruptcy case




MRILP

McCalla Raymer Leibert Pierce, LLC

alysis is the accounting a servicer c
of a trial running balance for an escrow &

)etermine appropriate target balances

ompute borrower's monthly payments for the n
escrow account computation year and any deposit
needed to establish or maintain the account; and

Determine whether shortages, surpluses or
leficiencies exist
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An escrow statement should clearly itemize:
the amount of the borrower’s current monthly payment
the portion of the monthly payment being placed in the escrow account
the total amount paid into the escrow account during the period

the total amount paid out of the escrow account during the period
for taxes, insurance premiums and other charges (separately
identified)

the balance in the escrow account at the conclusion of the period
an explanation of how any surplus is being handled by the servicer

an explanation of how any shortage or deficiency is to be paid by the
borrower; and

if applicable, the reason(s) why the estimated low monthly balance was
not reached, as indicated by noting differences between the most recent

account history and last year’s projection
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e analysis is to list all anti
s to be paid out of escrow account ¢

assumes $1200 for property taxes ($500 paid
b0 paid December 10) and $360 for hazard insure
tember 20.

Taxes $1,200.00
ner’s Insurance $ 360.00

$1,560.00
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alysis is to calculate the regular
e., what is needed on a monthly basis t
disbursements over the next 12 months)

s is done by dividing the total from Step 1 by twelve
ynthly payments

our example:

y 4

$1,560 / 12 = $130
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scrow analysis requires servicer to
ance for the next twelve (12) months

s requires listing:
All payments into escrow account
All payments out of account

©  When the anticipated disbursements from Step 1 are
expected to be paid

eparing the statement, servicer may assume schedul
ents/disbursements will be made for the final 2 mont
account computation year (the operative word is
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ervicer to increase all monthly bz
est point in the account up to zero

s sometimes referred to as the “theoretical low i

1ally low point comes in the month property taxes
en paid

our example, the low point comes in December (-780
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payment | disbursement 3) balance| 4) balance
Jun - - 0 780
Jul 130 500 -370 410
Aug 130 0 -240 540
Sep 130 360 -470 310
Oct 130 0 -340 440
Nov 130 0 -210 570
Dec 130 700 *-780 *0
Jan 130 0 -650 130
Feb 130 0 -520 260
Mar 130 0 -390 390
Apr 130 0 -260 520
May 130 0 -130 650
Jun 130 0 0 780
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ts the servicer to add any cushion the lend
ly balances

shion may be a maximum of one-sixth of the total e

s anticipated over the next 12 months

> Joan documents provide for lower cushion limits than t
Regulation, then the terms of the loan documents apply

ere the loan documents do not specifically establish an esc
ount, whether a servicer may establish an escrow account f¢
loan is determined by State law
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er required to have a borrower maintain ¢
? NO. See Reg. X Section (c)(1)(ii).

ghout the life of an escrow account, the servicer
ge the borrower a monthly sum equal to one-twelfth
he total annual escrow payments which the servicer
sonably anticipates paying from the account. In addit
2 servicer may add an amount to maintain a cushion nc
ater than one-sixth (1/6) of the estimated total annual
ments from the account

operative word in this paragraph is “may”
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an document is silent on the escrow account
servicer establishes an escrow account under Stz
he limitations under the Regulation apply unless

brovides for a lower amount

e loan documents provide for escrow accounts up to
SPA limits, then the servicer may require the maximu
ounts consistent with the Regulation, unless an applice

ate law sets a lower amount

our example, 1/6 of $1,560 = $260.00

lowing the RESPA / HUD guidelines, the maximum t
icer could require in the escrow account is $1,040




payment | disbursement balance

Jun - - 1040
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Jul 130 500 670

Aug 130 0 800

Sep 130 360 570

Oct 130 0 700

Nov 130 0 830

DEC 130 700 | * 260 I

Jan 130 0 390

Feb 130 0 520

Mar 130 0 650

Apr 130 0 780

May 130 0 910

Jun 130 0 1040
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e analysis is performed, the servicer then com

required” amount (otherwise known as the “target
nce”) to the actual account at the time the escrow
lysis was being performed

he amount in the escrow account exceeds the required
1ount, then there is a “surplus” in the escrow account

ere the surplus is less than $50, the servicer may appl
surplus to reduce the amount of the escrow payment
choose to return the surplus to the borrower
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plus is more than $50, the servicer must return
to the borrower within 30 days of performing the e

S

e rules for handling a surplus only apply if the borrower
ent at the time of the escrow analysis

A borrower is considered to be current if the servicer recei
he borrower's payments within 30 days of the payment due
(date

e servicer does not receive the borrower's payment within
s of the anment due date, then the servicer may retain the
)lus in the escrow account pursuant to the terms of the loz

ments
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ount in the escrow account is positive, but less tk
ed amount, then there is an escrow shortage

> amount of the escrow shortage is less than one month
ow payment, the servicer may ask the borrower to pay thi
rtage within 30 days, or the servicer may spread it out over

nths (Query: if the borrower had 60 months to repay, isn’t
ter for the borrower?)

he amount of the escrow shortage is greater than one mont

row payment, then the servicer must spread the shortage o
o1 at least 12 months

ervicer may also do nothing and allow an escrow shortage
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ally causes an escrow shortage?

borrower is delinquent on regular payments

actual disbursements in the prior escrow
putation period exceeded the amount of anticipe
sbursements

ticipated disbursements for the upcoming year are
gher than the previous escrow computation period

ombination of two or more of the above will incre
size of the escrow shortage
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amount in the escrow account not only falls belc
ed amount, but is negative, then there is an escrc

lency
he amount of the deficiency is less than one monthly

row payment, the servicer may require the borrower tc
the deficiency within 30 days

the amount of the deficiency is equal to or greater than
onthly escrow payment, the servicer may require the
rrower to repay the amount over 2-12 months

ervicer also has the option to allow the deficiency to e
do nothing to change it.
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Surpluses, Snortage

!

Deficiencies

These provisions regarding deficiencies apply only if the
borrower is current at the time the servicer is
performing the escrow account analysis

A borrower is considered to be current under the
Regulation if the servicer receives the borrower's
payments within 30 days of the payment due date

If the servicer does not receive the borrower's payment
within 30 days of the payment due date, then the
servicer may recover the deficiency pursuant to the
terms of the loan documents
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Whnat Goes Into the Proof of Claim?

The case law in this area is sparse

Traditionally (i.e., since the mid-gos) servicers included only the
escrow deficiency in the proof of claim

This practice resulted from several cases that vaguely and indirectly
required servicers to bring the escrow account up to zero

¥ In re Davideit, 1995 WL 912451 (Bankr. D.N.H. 1995)

B In re McCormack, 203 B.R. 521, 526 (Bankr. D.N.H. 1996)

Bringing the escrow account is only half the battle - we still need to
fund next year’s disbursements and required cushions

When the servicer increased the post-petition mortgage payment to
recoup the escrow shortage, the servicer was often accused of
double-dipping, i.e., collecting the same amount in the proof of
claim and in the post-petition mortgage payment

® However, the amounts collected are for different purposes
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ez, 629 F.3d 136 (3d Cir. 2010)

ywide was attempting to recoup the prepetition escrow sho
months, outside the plan, pursuant to its rights under RESPA

sue before the court was whether the automatic stay prevented
ntrywide from accounting for the escrow shortage in its post-petiti
ulation of the debtors’ future monthly escrow payments

e Supreme Court had observed that the language “right to payment”

> definition of “claim” meant “nothing more nor less than an enforcea
igation”....Congress intended by this language to adopt the broadest
ailable definition of “claim”

laim can exist under the Bankruptcy Code before a right to payment
sts under state law

refore, Countrywide had a claim for unpaid escrow “before” that
unt was needed to cover taxes, insurance, and other charges that
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a5 Into the Proof of Cl

pbell, 545 F.3d 348 (5" Cir. 2008)

rywide was attempting to recoup the prepetition e
age over 12 months, outside the plan, pursuant to its
ts under RESPA

e 5 Circuit rejected Countrywide’s argument that the
nkruptcy court did not have the power to modify
ountrywide’s rights under RESPA

e 5" Circuit stated that its holding did not limit
yuntrywide’s rights under RESPA or the Bankruptcy Code,
d that “the automatic stay operates to halt collection of
petition claim, even those held by a creditor protected
nti-modification provision of Section 1322.
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Whnat Goes Into the Proof of Claim?

D) .

In re Campbell, 545 F.3d 348 (5 Cir. 2008)

The 5™ Circuit stated: the stay does not determine a creditor’s
claim but merely suspends an action to collect the claim
outside the procedural mechanisms of the Bankruptcy Code.

Therefore, staying Countrywide’s attempt to collect pre-
petition escrow amounts does not bar Countrywide from
asserting its contractual rights in the bankruptcy court.

“The principle of protecting the debtor from all efforts to

collect pre-petition claims outside of the Chapter 13 structure
takes precedence over Countrywide’s other rights under RESPA

to recalculate the escrow payments” 545 F.3d at 353-54
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to the Proof c

ampbell and Rodriguez decisions, service
e escrow shortage into the proof of claim, i
» escrow deficiency

> this increased the size of the prepetition arrears, t
or now had 60 months to repay the escrow shortage,
2ad of having the post-petition payment increased in t
year of the Chapter 13 so the debtor could repay the

tage over only 12 months pursuant to RESPA
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s Into the Proof of C

ers used different approaches for calculating
shortage

stance, one servicer would only put into the proof a
the amount of the shortage attributable to missed
ments into the claim, while still attempting to recoup
ough the post-petition payments any shortage attributak
an increase in anticipated disbursements

[f one follows the approach that “claim” is used “broadly”, nei
ampbell nor Rodriguez seems to allow for this distinction

firm advised clients to put the entire shortage into the
of claim
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nto the Proof ¢

date of the escrow shortage was inconsiste

vicers used a recent escrow analysis instead of perfc
ow analysis immediately after the filing of the case

ing systems are usually forward looking

alysis run on February 5t might not be effective until Ap
ay 1°t

t is the amount of the escrow payment during this gap peri

ften advised servicers not to include any escrow in the
ents before the effective date
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nto the Proof of C

1ge Elizabeth Magner (Ret. E.D. La.) entered an adm
iring an escrow analysis to be performed after the filing
1d that the effective date of the payment change would be t
f the first month after the filing of the case

ecember 1, 2011, amended Rule 3001 required servicers to attach
f of claim an escrow analysis performed as of the petition date

icers will typically use the first date of the first month after the
kruptcy filing — this works fine provided there is no escrow activity
een the petition date and the first day of the next month

ended Rule 3001 did not provide any guidance on how to calculate tl
ow shortage and how much “escrow” goes into the proof of claim

his answer came 4 years later
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rorm 410A — Replaces PoC Attachment

* Developed by Elizabeth Magner and Deb
Miller

° Onolg required if loan is secured by principal
residence

» A detailed payment history that can be
automated should be attached to the PoC

* The disclosure requirements should be uniform
nationwide; local variations should be prohibited

* The amount of regular monthly mortgage
payment as of the petition date should be
included

» Calculation of the total claim should be shown
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Mortgage Proof of Claim Attachment

{12/15)

Part 1: Mortgage and Case Information

Part 2: Total Debt Calculation

Part 3: Arrearage as of Date of the Petition

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 4: Monthly Mortgage Payment

Case number:
Debtor 1:

Principal balance:

Interest due:

Debtor 2: Fees, costs due:

Escrow deficiency for

Last 4 digits to identify: funds advanced:

Creditor:

Servicer: Total debt:

Fixed accrual/daily
simple interest/other:

Part 5 : Loan Payment History from First Date of Default

Less total funds on hand: -

Principal & interest due:

Prepetition fees due:

Escrow deficiency for funds
advanced:

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:

Principal & interest:

Monthly escrow:

Private mortgage
insurance:

Total monthly
payment:

Account Activity
A. B. C. D. E. F. G.

Amount Description Contractual Prin, int &
received incurred due date

Date Contractual Funds
payment

amount balance

How Funds Were Applied/&mount Incurred

H. I

Amount  Amount
esc past due to to
principal interest

J. K. L. M. N. 0. P. Q.
Amount  Amount  Unapplied Principal Accrued Escrow Fees/  Unapplied
to to fees or funds balance interest balance Charges funds
escrow  charges balance balance balance

Balance After Amount Received or Incurred
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oan History

history shows:
en payments are due

en the debtor made payments
ow payments were applied
hen fees and charges were incurred

hat the balances were for various
omponents of the loan after amounts were
eceived or fees and charges were incurred
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rorm 410A — Loan History

The uires a home maortgage claimant to
ﬁ? oan 1(sltory starting with thefirst date oft

is the first date on which the orrower faile fd ﬁo
ma Ke a gayment In accordance wit eterms ol t
note and mortgage

° unlﬁss the note was subseql%ently brought current
principal, interest, fees  G5CFOW payment, or
other charges immediate ypaya

y: what if a borrower reinstates by p 11 the
9 limquent payments an l ? 5lLar ybut tll?eg fee %h
n 1nspect10n er orme e oanfwﬁas
elin uent 1s I ass ssed what 1 bto
oes g ate C e an 1t remains the on
ing

ee outstan or severa years?
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ormation
Mortgage Proof of Claim Attachment (12115)

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Amrearage as of Date of the Petition Part 4: Monthly Mortgage Payment

Case number: Principal balance: Principal & interest due: Principal & interest:

Debtor 1: Interest due: o Prepetition fees due: e _ Monthly escrow: e
Debtor 2- Fees. costs due: Escrow dgficiency for funds Erivate mgr‘tgage
advanced: insurance: -

Escrow deficiency for Total monthly

Last 4 digits to identify: Projected escrow shortage:

I — funds advanced: - _____ payment I —

Creditor: Lesstotal funds onhand: — _____ __ _  Less funds on hand: -
Servicer: Total debt: | Total prepetition arrearage: |
Fixed accrual/daily
simple interest/other:
Part 5 : Loan Payment History from First Date of Default

Account Activity How Funds ¥Were Applied/Amount Incurred Balance After Amount Received or Incurred
A. B. C. D. E. F. G. H. I J. K. L. M. N. 0. P. Q.
Date Contractual Funds  Amount Description Contractual Prin, int & Amount  Amount Amount Amount  Unapplied Principal Accrued Escrow Fees/  Unapplied

payment received incurred due date esc past due to to to to fees or funds balance interest balance Charges funds

amount balance principal interest escrow  charges balance balance balance
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e Information

of Debtor 1 and Debtor 2

digits of number used to
the mortgage

ditor’s name
vicer’s name, if applicable

ethod used to calculate interest
debt (i.e., fixed accrual, daily
interest, or other method)

Part 1: Mortgage and Case Information

Case number:

Debtor 1:

Debtor 2:

Last 4 digits to identify:

Creditor:

Servicer:

Fixed accrual/daily
simple interest/other:
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Mortgage Proof of Claim Attachment

(1215)

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 1: Mortgage and Case Information

Part 2: Total Debt Calculation

Part 3: Arrearage as of Date of the Petition

Part4: Monthly Mortgage Payment

Case number:
Debtor 1:

Principal balance:

Interest due:

Debtor 2: Fees, costs due:

Escrow deficiency for

Last 4 digits to identify: funds advanced:

Creditor: Less total funds on hand:

Total debt:

Servicer:

Principal & interest due:

Prepetition fees due:

- scrow deficiency for funds
Advanced:

Projected escrow shortage:

ess funds on hand:

ITotaI prepetition arrearage:

Fixed accrual/daily
simple interest/other:

Part 5 : Loan Payment History from First Date of Default

Principal & interest:

Monthly escrow:

Private mortgage
insurance:

Total monthly
payment:

Account Activity How Funds Were Applied/Amount Incurred Balance After Amount Received or Incurred
A. B. o8 D. E. F. G. H. I J. K. L. M. N. 0. P. Q.
Date Contractual Funds  Amount Description Contractual Prin, int & Amount  Amount Amount Amount  Unapplied Principal Accrued Escrow Fees/  Unapplied
payment received incurred due date esc past due to to to to fees or funds balance interest balance Charges funds
amount balance principal interest escrow  charges balance balance balance
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ulation
| balance on the debt
st due and owing

or costs owed under the
or mortgage and
ding as of the fate of the
ptcy filing
scrow deficiency for funds
ced
amount of any prepetition
ents for taxes and insurance
the servicer or mort%agee made

f its own funds and for which it
ot been reimbursed

Part 2: Total Debt Calculation

Principal balance?

Interest due:

Fees, costs due:

Escrow deficiency for
funds advanced:

Less total funds on hand: —

Total debt:
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ulation
| balance on the debt Part 2: Total Debt Calculation

st due and owing —
| balance:
or costs owed under the
Interest due:

or mortgafe and
e date of

ding as of th the  Fees, costs due:

ptcy filing

SCITOW dEfICIency for funds Escrow deficiency for

funds advanced:

ced

amount of any prepetltlon Less total funds on hand: —

ents for taxes and insurance Total debt:

the servicer or mort%agee made
f its own funds and for which it
ot been reimbursed
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ulation
| balance on the debt Part 2: Total Debt Calculation

t due and owing

Principal balance:

or costs owed under the
Interest due:

or mortgafe and
ding as of the date of themm;\

ptcy filing

SCITOW dEfICIency for funds Escrow deficiency for

funds advanced:

ced

amount of any prepetltlon Less total funds on hand: —

ents for taxes and insurance Total debt:

the servicer or mort%agee made
f its own funds and for which it
ot been reimbursed
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ulation
| balance on the debt
t due and owing

or costs owed under the

or mortgafe and
ding as of the date of the

ptcy filing
scrow deficiency for funds

Part 2: Total Debt Calculation

Principal balance:

Interest due:

Fees, costs due:

Escrow deficiency for
funds advanced: >

ced

amount of any prepetition
ents for taxes and insurance
the servicer or mortgagee made
f its own funds and %or which it
ot been reimbursed

Less total funds on hand: —

Total debt:
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Mortgage Proof of Claim Attachment (12/15)

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 2: Total Debt Calculation Part 3: Arrearage as of Date of the Petition  Part4: Monthly Mortgage Payment

Part 1: Mortgage and Case Information

Case number: Principal balance: __ Principal & interest due: . Principal &interest: ____
Debtor 1: Interest de: Prepetition fees due: - __ Monthly escrow: e
Debtor 2: Fees, costs due: 533;?:2 edd?fioienoy for funds 500‘0 Ers:\fxar;en Qwe?ngage e
Last 4 digits to identify. Eicggg dcilzf;o;zg?y for SO0.00 Projected escrow shortage: ;Z;ar:]g]nc;?thly e
Creditor: Less total funds onhand: — _______ _ -
Servicer: Totaldebt: |\ ___ e

Fixed accrual/daily
simple interest/other:

Part 5 : Loan Payment History from First Date of Default

Account Activity How Funds Were Applied/Amount Incurred Balance After\amount Received or Incurred

A. B. C. D. E. F. G. H. . J. K. L. N. 0. P. Q.

Date Contractual Funds  Amount Description Contractual Prin, int & Amount  Amount  Amount Amount  Unapplied Prind d Escrow Fees/ Unapplied
payment received incurred due date esc past due to to to to fees or funds balanceNintereqt balance Charges funds
amount balance principal interest escrow  charges ne balance balance

-500
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ulation
» the Total amount

hand.

ount is the tota
llowing, if applicable:

itive escrow balance,

dlied funds, and

nts held in suspense
ts.

Part 2: Total Debt Calculation

Principal balance:

Interest due:

costs due:

Escrow defiCi
funds advanced:

Less total funds on hand: =

Total debt:
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1lation
Part 2: Total Debt Calculation

e total debt due: —
Principal balance:

Interest due:

ounts owed
Fees, costs due:

btract the total funds on Escrow deficiency for

funds advanced:
Less total funds on :

1is amount under Total Total debt:
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o of the Petitic

Mortgage Proof of Claim Attachment (12115)

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Amrearage as of Date of the Petition Part 4: Monthly Mortgage Payment

Case number: Principal balance: Principal & interest due: Principal & interest:

Debtor 1: Interest due: 1 Prepetition fees due: e _ v onthly escrow: e
Debtor 2- Fees. costs due: Escrow dgficiency for funds Private mgr‘tgage
advanced: nsurance: -

Escrow deficiency for
e — funds advanced:

[ otal monthly

Last 4 digits to identify: hayment: —

Projected escrow shortage:

Creditor: Lesstotal fundsonhand: — ____ I Less funds on hand: -

Servicer: Total debt: ] ITotaI prepetition arrearage: | - |

Fixed accrual/daily
simple interest/other:

Part 5 : Loan Payment History from First Date of Default

Account Activity How Funds ¥Were Applied/Amount Incurred Balance After Amount Received or Incurred
A. B. C. D. E. F. G. H. I J. K. L. M. N. 0. P. Q.
Date Contractual Funds  Amount Description Contractual Prin, int & Amount  Amount Amount Amount  Unapplied Principal Accrued Escrow Fees/  Unapplied
payment received incurred due date esc past due to to to to fees or funds balance interest balance Charges funds

amount balance principal interest escrow  charges balance balance balance
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the Date
D11.
ount Of the Part 3: Arrearage as of Date of the Petition

and interest portion Principal & interest due:

petition monthly repetition fees due:

ents that remain
nding as of the petition

Escrow deficiency for funds
advanced:

SCTOW portion of Projected escrow shortage:
2tition monthly

Less funds on hand:

Iment payments
d NOT be included in Total prepetition arrearage:

oure
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e Date

D11 Part 3: Arrearage as of Date of the Petition

> amount of fees W
S outstanding as Prepetition fees due:
Escrow deficiency for funds
advanced:

betition date

s amount should equal
Fees/Charges balance
hown in the last entry Less funds on hand:

art 5, Column P Total prepetition arrearage:

Projected escrow shortage:
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s the amount of
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Part 3: Arrearage as of Date of the Petition

Principal & interest due:

ition fees due:

Escrow deficienc
advanced:

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:
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e Date of

iciency amount (i.e., the
ance in the escrow account
e case was filed) is
he starting balance for the
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not spelled out in the
ons, it has been determined
ause the escrow deficiency is
sted on a separate line in Part 3,
ow account needs to be brought
ro prior to running the escrow

require a programming
the first escrow analysis run
ing of a bankruptcy case

Part 3: Arrearage as of Date of the Petition

Principal & interest due:

Prepetition fees due:

Escrow deficiency for funds
advanced:

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:
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e Date of

projected  escrow

of the date the
petition was filed

> based on and consistent
ow analysis performed as
late of the petition under
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culation should include 1/6
anticipated annual charges
the escrow account or 2
5 of the monthly pro rata

1ents due by the borrower as
ed under RESPA guidelines

Part 3: Arrearage as of Date of the Petition

Principal & interest due:

Prepetition fees due:
w deficiency for funds

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:




VIR F

McCalla Raymer Leibert Pierce, LLC

DI the
. etlt?on:

age is the difference

the actual amount in

row account and the
ed amount

amount actually held
ld equal the amount of a
ive escrow account balance
shown in the last entry in
5,Column O

amount

actually held
Id also equal the ending
ce for the previous escrow
yutation period on the
v analysis

Part 3: Arrearage as of Date of the Petition

Principal & interest due:

Prepetition fees due:

Escrow deficiency for funds
advanced:

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:
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e Date

row portion of
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gage payments will
be recovered as a

rate line item

Part 3: Arrearage as of Date of the Petition

Principal & interest due:

Prepetition fees due:

Escrow deficiency for funds
advanced:

Projected escrow shortage:

Less funds on hand:

Total prepetition arrearage:
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Part 3: Arrearage as of Date of the Petition

Principal & interest due:

Prepetition fees due:

crow deficiency for funds
advansed:

Projected escrow

Less funds on hand:

Total prepetition arrearage:
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Mortgage Proof of Claim Attachment (12115)

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.

Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Amrearage as of Date of the Petition Part 4: Monthly Mortgage Payment

Case number: Principal balance: Principal & interest due: Principal & interest:

Debtor 1: Interest due: o Prepetition fees due: e | Monthly escrow: e
Debtor 2- Fees. costs due: Escrow dgficiency for funds Erivate mgr‘tgage
advanced: insurance: -

Escrow deficiency for Total monthly

Last 4 digits to identify: Projected escrow shortage:

I — funds advanced: - | payment I —

Creditor: Lesstotal funds onhand: — _____ __ _  Less funds on hand: -
Servicer: Total debt: | Total prepetition arrearage: |
Fixed accrual/daily
simple interest/other:
Part 5 : Loan Payment History from First Date of Default

Account Activity How Funds ¥Were Applied/Amount Incurred Balance After Amount Received or Incurred
A. B. C. D. E. F. G. H. I J. K. L. M. N. 0. P. Q.
Date Contractual Funds  Amount Description Contractual Prin, int & Amount  Amount Amount Amount  Unapplied Principal Accrued Escrow Fees/  Unapplied

payment received incurred due date esc past due to to to to fees or funds balance interest balance Charges funds

amount balance principal interest escrow  charges balance balance balance
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reé Payment:
ly Payment is

he principal and
onthly escrow, PMI,

e Unts (e.g., - incipal & interest:
ance)
Monthly escrow:

onthly escrow amount is
ct because of
racies in Steps 1 or 2 of
scrow  analysis, the Total
1ly Payment will be
eCt.

onthly payment should
clude any escrow
e

Part 4: Monthly Mortgage Payment

Private mortgage
Insurance:

Total monthly

payment:
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Quick Trick to Calculating the Shortage for the PoC

The Projected Escrow Shortage (PES) is the
difference between the required balance
(including cushions) and the actual balance in
the escrow account

Where the escrow balance on the day the case is
filed is positive:
» PES = Required balance — Actual Balance

Where the escrow balance on the day the case is
filed is negative:

*» PES = Required balance - $o (because the
negative balance was placed on the Escrow
Deficiency Line in Part 3
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Chase case)

allows a claim for a ro{ected es(
age at the time it is calcu

ated, not c
a shortage occurs, indicating in this
ext it can be a prepetition claim

e [nstructions for Mortgage Proof of Clai
achment (Official Form 410A) support t
erpretation; they state the total prepetitic
earage should include the projecte

ow shortage
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In re Chew (Shellpoint), 627 B.R. 112 (E.D. Pa
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Official Form 410A drills down and requires a claimant to itemize the
delinquency in terms of delinquent unpaid principal and interest, delinquent
escrow (both deficiency and shortage) and other unpaid charges for which the
debtor is responsible

The Rodriguez opinion provides two (2) clear, binding guideposts on how to
analyze the treatment of a debtor's contractual, escrow obligation in
determining the amount of a mortgagee's allowed secured claim for prepetition
arrears:

1. Escrow shortages that exist as of the commencement of a chapter 13 case
are allowable prepetition claims that may be treated in a chapter 13 plan under
Section 1322(b)(5); and

2. In an escrow analysis effective on the date of the bankruptcy filing, the
lender must take into account (and give the debtor credit) for the escrow
component of the unpaid monthly instalments that fell due prepetition because
those are prepetition debts that will be repaid as part of the lender's claim for
prepetition mortgage arrears.
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alyses During the Cz

f)(5) of Regulation X requires the servicer to prc
rower with notice of any shortage or deficiency in t
account on at least an annual basis

efore, any exception or exemption from having to provid
annual escrow statement, such as where the loan is
linquent or the borrower is in a bankruptcy case, does not
use the servicer from having to provide notice of an escrow
ortage or deficiency on at least an annual basis

 Regulation also provides that if a servicer advances funds
rrower, then the servicer must perform an escrow accoun
sis before seeking repayment of the deficiency
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PoOst-Petition Escrow Accounting

The post petition ongoing payments received during
tl
due post petition, with the proper escrow component

he bankruptcy should be applied to the first payment

S|
The escrow calculation is done on a post petition
basis- NOT a contractual basis.

That requires the first payment due after the date of
filing is the starting date of the subsequent analysis,
with the payments being applied as delineated in the
escrow statements and Form B410A as to principal
and Interest and escrow

hown in the analysis.
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PoOst-Petition Escrow Accounting

Once the debtor's chapter 13 plan is confirmed in a
case involving the cure of a long-term mortgage
debt, the creditor’s claim is split into two claims -
the underlying debt and the arrearages

The debtor's ongoing postpetition mortgage
payments must be applied from the petition
date to the underlying debt based on the

mortgage contract terms and original loan
amortization as if no default exists
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Post-Petition Escrow Accounting

This separate accounting for pre- and postpetition
payments is consistent with industry standards

Under the topic of “Processing Pre-Petition and Post-
Petition Payments,” the Fannie Mae Servicing Guide
states: “The servicer must monitor and separately
account for all pre-petition and post-petition payments”

Once a Chapter 13 bankruptcy plan has been confirmed,
the Fannie Mae Servicing Guide states the servicer must
“continue to monitor the timely receipt of all payments
for the pre-petition arrearages and any post-petition
payments that come due”
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Post-Petition Escrow Accounting

This same bankruptcy accounting applies to the treatment of
escrow accounts

The portion of each postpetition mortgage payment that is
attributable to escrow must be applied as if no default exists

This means that the monthly postpetition escrow payments
must be applied as deposits to the escrow account in
accordance with the escrow account analysis prepared as of
the petition date, and all subsequent postpetition analyses
done during the case

The escrow portion of postpetltlon payments must not be
IEphed to any prepetition escrow deficiency or shortage as
is is being paid separately as part of the prepetition
arrearage
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e of a servicer to manage escrow accounts
ce with industry practice and the Bankruptc
ave a devastating impact on debtors in Chapter 13

1isapplying postpetition payments, a debtor’s escrow
yunt will be either underfunded or overfunded,
ending upon the circumstances

e escrow account is overfunded, the debtor is asked to
osit more than is required, and this may cause
petition defaults and unnecessary dismissal of the
dter 13 case
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row account is underfunded and the
discovered until the end of the plan, it mz
be feasible for the plan to be amended so as t
g the account fully current

n worse, debtors may complete their plans
ieving that they are fully current, only to receive
ice of an escrow deficiency once the bankruptcy
e is closed
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on Escrow Account

13 trustees around the country are
ing to look at how payments and escrow

osits have been applied when a notice of
tgage payment change is filed

he escrow payment in the escrow activity or

storical

t matc.

portion of the new escrow analysis does
1 the analysis attached to the PoC or

vious

payment change notice, expect an inqui

bjection
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payment | disbursement 3) balance | 4) balance
Jun - - 0 780
Jul 130 500 -370 410
Aug 130 0 -240 540
Sep 130 360 -470 310
Oct 130 0 -340 440
Nov 130 0 -210 570
Dec 130 700 *-780 *0
Jan 130 0 -650 130
Feb 130 0 -520 260
Mar 130 0 -390 390
Apr 130 0 -260 520
May 130 0 -130 650
Jun 130 0 0 780




VIR F

McCalla Raymer Leibert Pierce, LLC

gage

OchlY Part 4: Monthly Mortgage Payment

is the sum o — ,
] al & interest:
al and interest, $130
Monthly escrow:
ly escrow, PMI, and
amounts (e.g., credit  insurance:

surance) Total monthly

Private mortgage

payment:

ding to our analysis,
monthly  escrow
nt is $130
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ng the servicer receives 12 payments in tl
escrow computation period, there should be 1
ow shortage on the subsequent analysis unless
re is an increase in the amount of anticipated
sbursements

there is a true post-petition escrow shortage, the

rvicer can raise the mortgage payment as allowed

der RESPA to recoup the shortage. See Hosleyw.
Is Fargo Bank Minnesota, 2008 WL 516953
).N.Y. 2008)
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K For:

istorical portion of the Year 2 Escrow Analys
Starting Balance in the Historical Portion of the
Analysis should be the Actual Balance in the Esc
unt on the day the case was filed

amounts for the monthly escrow deposit should be th
yunt of the monthly escrow deposit in Part 4 of Form
\ on the PoC

start of the escrow computation period should be the
each year
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ange Notices

For:

e loan has been transferred, the loan numbe
umber should match the PoC and any prior payr
ye notices filed in the case

ar 2:

he “Current Escrow Payment” should be the same as the
onthly Escrow” in Part 4 of Form 410A from the PoC

2ars 3, 4, and 5:

1e “Current Escrow Payment” should be the same as the “
row Payment” from the Payment Change Notice filed t
10us year
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at may lead to a Post-Petition Escrow
quire more investigation when there is a shc

to credit the debtor for the escrow amounts inclt
 proof of claim, or failure to accurately reduce the
tment as funds from the trustee are received

he error can go both ways (e.g., loan modification)

s than 12 months of history (e.g., service transfer)

nge in insurance policies by the debtor
ing of disbursements

ng of escrow analysis
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CARES Act - Escrow

A mortgage servicer’s obligation to file payment change
notices or perform an escrow analysis pursuant to RESPA is
not altered under the Act; nor is the obligation to make
disbursements for taxes and insurance

Keep in mind that the monthly escrow payment for the next
12 months is calculated with an assumption the debtor or
trustee will be making 12 regular mortgage payments,
including the escrow component

When the next escrow analysis is performed and the servicer
has received less than 12 payments of escrow (and often
zero), the escrow balance will be far less than anticipated ‘




VIRI] coviDand PR
.McCall;Raymer Leibert Pierce, LLC F il * CARES. ACt.
E SCrow 7 Coronavirus Aid,

CARES Act - Escrow

Security Act
Many counties have been increasing property taxes

Property values have increased dramatically in the last 12
months in certain areas of the country, leading to even
higher tax assessments and a higher cost for property
Insurance

This means there is an increased possibility there will be an
escrow shortage, and an increase in the mortgage payment so
that shortage can be spread out over 12 months
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Security Act

The payments in forbearance have now come due for most
borrowers in Chapter 13 (forbearance doesn’t mean forgiven)

Forbearances are usually cured in one of three (3) ways
® Through the Chapter 13 plan (if feasible)
® Deferment to the end of the loan
® Loan modification

Many deferments and loan mods will be P&I only

® For Fannie, Freddie and other GSEs - shortage should be cured over
60 months

® CFPB Final Rules says shortage can be part of a loan mod

HAF funds can cure escrow shortfalls
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Michael J. McCormick, Esq.
McCalla Raymer Leibert Pierce, LLC
Roswell, Georgia
Michael.McCormick@mccalla.com

Escrow 101 (Updated)

Introduction

Several court decisions have discussed a mortgage servicer’s obligations with regard to
escrow accounts after the filing of a bankruptcy. In addition, borrowers and their attorneys often
have difficulty understanding the numbers contained on an escrow analysis. This article is an
update to primer article initially written in 2009 that outlined the proper steps in conducting an
escrow analysis, as well as some of the servicer’s obligations and options for having a borrower
cure an escrow shortage or escrow deficiency.

In a subsequent article I will discuss how a mortgage servicer’s requirements and options
with respect to escrow accounts are affected by a bankruptcy filing.

RESPA and Requlation X

The Real Estate Settlement Procedures Act of 1974 (RESPA) (12 U.S.C. § 2601, et seq.)
became effective on June 20, 1975. It requires lenders, mortgage brokers, or servicers of home
loans to provide borrowers with pertinent and timely disclosures about the nature and costs of the
real estate settlement process. RESPA also prohibits practices such as kickbacks, and limits the
use of escrow accounts. The Department of Housing and Urban Development (HUD) originally
published Regulation X (herein, “the Regulation”), which implemented RESPA.

The Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L. 111-203 (July
10, 2010) (Dodd-Frank Act) granted rule-making authority under RESPA to the Consumer
Financial Protection Bureau (CFPB). In December 2011, the CFPB restated HUD’s
implementing regulation to 12 CFR Part 1024.

Section 10 of RESPA! places limits on the amount a lender or servicer may require a
mortgagor to keep in his or her escrow account to cover the payment of taxes, insurance or other
disbursements.? This section also governs a servicer’s obligations with respect to providing an
annual escrow account statement (i.e., escrow analysis)® and notice “not less than annually” of
any shortage in the escrow account.* The regulation dealing with escrow accounts can be found
at part 1024.17.

Regulation X defines an escrow account as:

any account that a servicer establishes or controls on behalf of a borrower to pay

taxes, insurance premiums (including flood insurance), or other charges with
respect to a federally related mortgage loan, including charges that the borrower
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and servicer have voluntarily agreed that the servicer should collect and pay. The
definition encompasses any account established for this purpose, including a
"trust account”, "reserve account™, "impound account”, or other term in different
localities. An "escrow account™ includes any arrangement where the servicer adds
a portion of the borrower's payments to principal and subsequently deducts from
principal the disbursements for escrow account items. For purposes of this
section, the term "escrow account” excludes any account that is under the
borrower's total control.

Initial and Annual Escrow Statements

Initial Statement

A servicer that establishes an escrow account in connection with a “federally related
mortgage™ must provide the borrower a statement which clearly itemizes the estimated taxes,
insurance premiums, and other charges that are reasonably anticipated to be paid from the
escrow account during the first twelve months after the escrow account is created. This
statement must be provided to the borrower either at closing, or within 45 days after creation of
the escrow account. If the initial statement is provided to the borrower at closing of the loan, the
servicer may incorporate such statement in the uniform settlement statement.®

Annual Statement

A servicer that has established or continued an escrow account must provide the borrower
with statement at least once for each 12-month period (otherwise known as the “escrow account
computation year”)’ during which the servicer maintains the escrow account that “clearly”
itemizes:

)} the amount of the borrower’s current monthly payment;

i) the portion of the monthly payment being placed in the escrow account;

iii) the total amount paid into the escrow account during the period;

iv) the total amount paid out of the escrow account during the period for taxes,
insurance premiums and other charges (as separately identified);

V) the balance in the escrow account at the conclusion of the period;

vi) an explanation of how any surplus is being handled by the servicer;

vii)  an explanation of how any shortage or deficiency is to be paid by the borrower;
and

viii)  if applicable, the reason(s) why the estimated low monthly balance was not
reached, as indicated by noting differences between the most recent account
history and last year’s projection.®

2
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The Regulation allows the servicer to provide or deliver the annual escrow statement to
the borrower along with other statements or materials, including Form 1098, which is provided
for federal income tax purposes.®

If at the time the servicer conducts the escrow account analysis the borrower is more
than 30 days overdue, then the servicer is exempt from the requirements of providing an annual
escrow account statement to the borrower under Section (i) of the Regulation. This exemption
also applies where the servicer has brought an action for foreclosure under the underlying
mortgage loan, or where the borrower is in a bankruptcy case. However, if the servicer does not
issue an annual statement pursuant to this exemption and the loan subsequently is reinstated or
otherwise becomes current, the servicer must provide a history of the account since the last
annual statement (which may be longer than 12 months) within 90 days of the date the account
became current.!® It is important to note that even if the servicer chooses not to provide a
borrower with a copy of an escrow analysis under this exemption, the servicer nevertheless still
has an obligation to perform the escrow analysis on an annual basis. Moreover, as is emphasized
later in this article, this exemption is independent from the servicer’s obligation to provide the
borrower with notice of any shortage or deficiency in the escrow account on at least an annual
basis.!!

Short year statements

A servicer may issue a short year annual escrow account statement (‘“short year
statement”) to change one escrow account computation year to another. By using a short year
statement, a servicer may adjust its schedule for its entire portfolio or alter the escrow account
computation year for the escrow account. The short year statement has the effect of ending the
“escrow account computation year” for the escrow account and establishing the beginning date
of the new escrow account computation year. Therefore, the servicer must deliver the short year
statement to the borrower within 60 days from the end of the short year.

If a borrower pays off a mortgage during the escrow account computation year, the
servicer is required to send a short year statement to the borrower within 60 days after receiving
the payoff funds.*?

Transfer of Servicing

If servicing of the loan is transferred and the new servicer changes either the monthly
payment amount or the accounting method used by the transferor (i.e., old servicer), then the new
servicer must provide the borrower with an initial escrow account statement within 60 days of
the date of servicing transfer. If the new servicer provides an initial escrow account statement
upon the transfer of servicing, the new servicer must use the effective date of the transfer of
servicing to establish the new escrow account computation year. On the other hand, where the
new servicer retains the monthly payments and accounting method used by the old servicer, the
new servicer may continue to use the escrow account computation year established by the old
servicer or may choose to establish a different computation year using a short-year statement. At
the completion of the escrow account computation year or any short year, the new servicer must
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perform an escrow analysis and provide the borrower with an annual escrow account statement.*3
Regardless of whether the new servicer changes or retains the payment amount of accounting
method used by the old servicer, upon the transfer of servicing, the transferor (i.e., old servicer)
must provide a short year statement to the borrower within 60 days of the effective date of the
transfer of servicing.**

Penalties and Remedies

Section 10(d) of RESPA provides that for each failure to provide a borrower with an
escrow statement, the lender or escrow servicer may be assessed a civil penalty of $50.
However, the total amount that may be imposed on a lender or escrow servicer during any 12-
month period is limited to $100,000.%> But if any failure to provide the escrow statement is “due
to intentional disregard of the requirement” to provide the escrow statement, then the penalty for
each failure is $100. Moreover, the $100,000 limit does not apply.

It is important to note that while other sections of RESPA provide a borrower with a
private remedy (e.g., where a servicer fails to respond to a qualified written request), a borrower
does not have private remedy against a servicer under Section 10 of RESPA for failing to
provide an escrow statement as required.®

The Escrow Analysis

For purposes of Regulation X, an escrow analysis is the accounting that a servicer
conducts in the form of a trial running balance for an escrow account to:

) Determine the appropriate target balances;

i) Compute the borrower's monthly payments for the next escrow account
computation year and any deposits needed to establish or maintain the account;
and

i) Determine whether shortages, surpluses or deficiencies exist.

In general, there are five steps in completing an escrow analysis which are delineated in
Section (d) of the Regulation. This new accounting method requires borrowers to maintain a
lesser amount in their escrow accounts than the “single-item” method used by lenders.

An easy straightforward example of the steps in conducting an escrow analysis appears
on the CFPB’s website.!® To simplify the explanation below, | will use the same numbers
contained in the example on the CFPB’s website.

Step 1 - Anticipated Escrow Disbursements

The first step in the analysis is to list all the anticipated disbursements that will be paid
out of the escrow account over the next 12 months. The example assumes $1200 for property
taxes ($500 paid July 25 and $700 paid December 10) and $360 for hazard insurance on
September 20.
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County Taxes $1,200.00
Homeowner’s Insurance $ 360.00

Total $1,560.00

If the borrower has a payment for flood insurance, which is ordinarily paid every three years, the
Regulation requires the servicer to project a trial balance over the three-year period.*°

Section (c)(3) of the Regulation says “[iJn conducting the escrow account analysis, the
servicer must estimate the disbursement amounts according to paragraph (c)(7) of this section.”
Section (c)(7) says the servicer shall estimate the amount of escrow account items to be
disbursed. If the servicer knows the charge for an escrow account item?° in the next computation
year, then the servicer shall use that amount in estimating disbursement amounts. But if the
charge is unknown to the servicer, the servicer may base the estimate on the preceding year's
charge, or the preceding year's charge as modified by an amount not exceeding the most recent
year's change in the national Consumer Price Index for all urban consumers (CPI, all items).
(emphasis added). In estimating the amount to be disbursed, a servicer should be mindful that
unless a borrower’s payments are not more than 30 days overdue, the servicer must pay the
escrow items in a timely manner to avoid a penalty.’

If the taxing authority does not offer a discount for disbursements on a lump sum annual
basis, and does not impose any additional charge, fee or penalty for installment disbursements,
the servicer must (emphasis added) make disbursements on an installment basis. However, if the
taxing authority does offer a discount for disbursements on a lump sum annual basis or imposes
any additional charge or fee for installment disbursements, the servicer may (emphasis added)
make lump sum annual disbursements to take advantage of the discount for the borrower or
avoid the additional charge or fee for installments. The CFPB encourages (but does not require)
the servicer to follow the preference of the borrower, if such preference is known." The servicer
and borrower can also agree to a different disbursement basis (installment or annual) or different
disbursement date for property taxes provided the agreement complies with the other
requirements of Regulation X. The agreement must also be voluntary. Therefore, approval of
the loan or any term of the loan cannot be conditioned on the borrower agreeing to a
disbursement date.'"

If an escrow account has been established for the payment of hazard insurance, a servicer
may not purchase forced-placed insurance unless a servicer is unable to disburse funds from the
borrower’s escrow account to ensure the insurance premiums are paid in a timely manner. This
inability exists only if the servicer has a reasonable basis to believe that the insurance policy was
canceled or not renewed for reasons other than nonpayment of the insurance premiums," or the
property is vacant. Notably, a servicer shall not (emphasis added) be considered unable to
disburse funds from the borrower’s escrow account because the escrow account does not contain
sufficient funds for paying the insurance premiums.”
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Step 2 - Calculating the Monthly Escrow Component

The second step in the analysis calls for the servicer to divide the total from Step 1 by
twelve (12) monthly payments ($1,560 divided by 12 = $130).

Step 3

The third step in the escrow analysis requires the servicer to create a trial running balance
for the next twelve (12) months, listing all payments into the escrow account and all payments
out of the account, and when the anticipated disbursements above are expected to be paid.

This of course leads one to ask, what is the servicer required to assume about payments
coming into the escrow account between the time the escrow analysis is performed and the
effective date of the analysis, which is usually a month or two later? Some borrowers (and their
attorneys) believe that a servicer is required to assume the payments for the last few months of
the escrow computation period, that is, leading up to the effective date of the new analysis, will
come into the escrow account. In fact, Section (i)(I) of the Regulation says in preparing the
statement, the servicer may assume scheduled payments and disbursements will be made for the
final 2 months of the escrow account computation year.?! To emphasize, the operative word is
“may”. This is important for projecting the initial balance in the escrow account on the effective
date.

Step 4

Step 4 requires the servicer to increase all the monthly balances to bring the lowest point
in the account (in the CFPB example, December -$780) up to zero. This is sometimes referred to
as the theoretical low point. Usually the low point comes in the month during or after the largest
disbursement for the escrow computation period has been paid.??
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payment| disbursement| 3)palance| 4) balance
Jun - - 0 780
Jul 130 500 -370 410
Aug| 130 0 -240 540
Sep 130 360 -470 310
Oct 130 0 -340 440
Nov 130 0 -210 570
Dec 130 700 *-780 *0
Jan 130 0 -650 130
Feb 130 0 -520 260
Mar 130 0 -390 390
Apr 130 0 -260 520
May 130 0 -130 650
Jun 130 0 0 780

Step 5

Step 5 directs the servicer to add any cushion the lender requires to the monthly balances.
The cushion may be a maximum of one-sixth of the total escrow charges anticipated over the
next 12 months.?® The Regulation provides that the servicer shall examine the loan documents to
determine the applicable cushion and limitations for each escrow account. If the loan documents
provide for lower cushion limits than under the Regulation, then the terms of the loan documents
apply. Where the terms of any loan document allow greater payments to an escrow account than
allowed by the Regulation, then the Regulation controls the applicable limits. Where the loan
documents do not specifically establish an escrow account, whether a servicer may establish an
escrow account for the loan is determined by State law. If the loan document is silent on the
escrow account limits and a servicer establishes an escrow account under State law, then the
limitations under the Regulation apply unless State law provides for a lower amount. If the loan
documents provide for escrow accounts up to the RESPA limits, then the servicer may require
the maximum amounts consistent with the Regulation, unless an applicable State law sets a
lower amount.?
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In the example provided

1/6 of $1,560 = $260.00

payment| Disbursement Balance

Jun - - 1040
Jul 130 500 670
Aug 130 0 800
Sep 130 360 570
Oct 130 0 700
Nov 130 0 830
DEC 130 700 * 260
Jan 130 0 390
Feb 130 0 520
Mar 130 0 650
Apr 130 0 780
May 130 0 910
Jun 130 0 1040

Following the CFPB guidelines, the maximum the servicer could require in the escrow account is
$1,040.

Surpluses, Shortages and Deficiencies

At this point, the servicer then compares the “required” amount (otherwise known as the
“target balance”) to the actual account at the time the escrow analysis was being performed (in
the example provided, the escrow analysis is being performed in the month of June).?® If the
amount in the escrow account exceeds the required amount, then there is a “surplus” in the
escrow account. Where the surplus is less than $50, the servicer may apply the surplus to reduce
the amount of the escrow payment, or may choose to return the surplus to the borrower. If the
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surplus is more than $50, the servicer must return the surplus to the borrower within 30 days of
performing the escrow analysis.

It is important to note that these provisions regarding surpluses only apply if the borrower
IS current at the time of the escrow account analysis. According to the Regulation, a borrower is
considered to be current if the servicer receives the borrower's payments within 30 days of the
payment due date. However, if the servicer does not receive the borrower's payment within 30
days of the payment due date, then the servicer may retain the surplus in the escrow account
pursuant to the terms of the loan documents.

If the amount in the escrow account is positive, but less than the required amount, then
there is an escrow shortage.?® If the amount of the escrow shortage is less than one month’s
escrow payment, the servicer may ask the borrower to pay this shortage within 30 days, or the
servicer may spread it out over 12 months. If the amount of the escrow shortage is greater than
one month’s escrow payment, then the servicer must spread the shortage out over at least 12
months. A servicer may also do nothing and allow an escrow shortage to exist.?’

In general, escrow shortages are caused by:

B The borrower is delinquent on regular payments

B The actual disbursements in the prior escrow computation period exceeded the amount of
anticipated disbursements

B Anticipated disbursements for the upcoming year are higher than the previous escrow
computation period

A combination of two or more of the above will increase the size of the escrow shortage

If the amount in the escrow account not only falls below the required amount, but is
negative (i.e., where the servicer has had to use its own funds to make a disbursement) then there
is an escrow deficiency.?® If the amount of the deficiency is less than one monthly escrow
payment, the servicer may require the borrower to pay the deficiency within 30 days or it may
require the borrower to repay the deficiency in two (2) or more equal payments. However, if the
amount of the deficiency is equal to or greater than one monthly escrow payment, the servicer
may require the borrower to repay the amount over 2-12 months. A servicer also has the option
to allow the deficiency to exist and do nothing to change it.?®

It is again important to note that these provisions regarding deficiencies apply only if the
borrower is current at the time the servicer is performing the escrow account analysis. A
borrower is considered to be current under the Regulation if the servicer receives the borrower's
payments within 30 days of the payment due date. However, if the servicer does not receive the
borrower's payment within 30 days of the payment due date, then the servicer may recover the
deficiency pursuant to the terms of the loan documents.*

Regulation X also contains additional requirements with regard to escrow shortages or
escrow deficiencies. To begin with, Section (f)(5) requires the servicer to provide the borrower
with notice of any shortage or deficiency in the escrow account on at least an annual basis.®!
Since this requirement appears in a different section of the Regulation other than the requirement
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to provide the borrower with an annual escrow statement, the two requirements are independent
of each other. Therefore, any exception or exemption from having to provide an annual escrow
statement, such as where the loan is delinquent or the borrower is in a bankruptcy case, does not
excuse the servicer from having to provide notice of an escrow shortage or deficiency on at least
an annual basis.®> Moreover, the Regulation also provides that if a servicer advances funds for a
borrower, then the servicer must perform an escrow account analysis before seeking repayment
of the deficiency. Arguably, the phrase “seeking repayment of the deficiency” could include
seeking repayment of the deficiency through a bankruptcy case by way of a proof of claim.

Frequently Asked Questions

1) Is a servicer required to have a borrower maintain a reserve or cushion? NO. See
Regulation X Section (c)(1)(ii).*

A lender or servicer (hereafter servicer) shall not require a borrower to deposit
into any escrow account, created in connection with a federally related mortgage
loan, more than the following amounts:

(if) Charges during the life of the escrow account. Throughout the life of an
escrow account, the servicer may charge the borrower a monthly sum equal to
one-twelfth (1/12) of the total annual escrow payments which the servicer
reasonably anticipates paying from the account. In addition, the servicer may
add an amount to maintain a cushion no greater than one-sixth (1/6) of the
estimated total annual payments from the account. However, if a servicer
determines through an escrow account analysis that there is a shortage or
deficiency, the servicer may require the borrower to pay additional deposits to
make up the shortage or eliminate the deficiency, subject to the limitations set

forth in § 1024.17(f).

The operative word in this paragraph is “may”.

This paragraph also recognizes there can be a charge equal to 1/12 of the anticipated
disbursements over the next year, plus a cushion or reserve up to 1/6 of the estimated total
payments (Step 5). Finally, if there is a shortage or deficiency, the servicer may require
additional deposits to make up or eliminate the deficiency (Step 4).

The introduction to Section (d) of the regulation, which sets forth the steps for conducting an

escrow analysis, confirms that while the steps in conducting the analysis are required steps, the
cushions are nevertheless permissive. In particular, section (d) provides:
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The steps set forth in this section derive maximum limits. Servicers
may use accounting procedures that result in lower target balances.
In particular, servicers may use a cushion less than the permissible
cushion or no cushion at all. This section does not require the
use of a cushion.

Section (c)(8) of the Regulation further provides if the loan documents provide for escrow
accounts up to the RESPA limits, then the servicer may require the maximum amounts consistent
with this section, unless an applicable State law sets a lesser amount.

2) How does a servicer estimate the disbursements for next year? Section (c)(3) of the
Regulation provides “In conducting the escrow account analysis, the servicer must estimate the
disbursement amounts according to paragraph (c)(7) of this section.” Section (c)(7) says the
servicer shall estimate the amount of escrow account items to be disbursed. If the servicer knows
the charge for an escrow item in the next computation year, then the servicer shall use that
amount in estimating disbursement amounts. But if the charge is unknown to the servicer, the
servicer may base the estimate on the preceding year's charge, or the preceding year's charge as
modified by an amount not exceeding the most recent year's change in the national Consumer
Price Index for all urban consumers (CPI, all items).

3) What are the servicer’s option when there is an escrow shortage greater than or equal
to one month's escrow account payment? The servicer has two (2) options. See Regulation X
Section (f)(3)(ii).>

(A) The servicer may allow a shortage to exist and do nothing to change it; or

(B) The servicer may require the borrower to repay the shortage in equal monthly
payments over at least a 12-month period.

4) What are the servicer’s option when there is a deficiency in the escrow account? See
Regulation X Section (f)(4).%

(4) Deficiency. If the escrow account analysis confirms a deficiency, then the

servicer may require the borrower to pay additional monthly deposits to the
account to eliminate the deficiency.

(i) If the deficiency is less than one month's escrow account payment, then the
servicer:
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(A) May allow the deficiency to exist and do nothing to change it;

(B) May require the borrower to repay the deficiency within 30
days; or

(C) May require the borrower to repay the deficiency in 2 or more
equal monthly payments.

(i) If the deficiency is greater than or equal to 1 month's escrow payment, the
servicer may allow the deficiency to exist and do nothing to change it or may
require the borrower to repay the deficiency in two or more equal monthly
payments.

5) What are the steps in conducting an escrow analysis?  See Regulation X Section
1024.17(d)(1) for aggregate analysis. See also the Public Guidance Documents entitled “Annual
Escrow Account Disclosure Statement—Format” and “Annual Escrow Account Disclosure
Statement—Example” for examples.*®

Steps 1-3

(A) The servicer first projects a trial balance for the account as a whole over the next
computation year (a trial running balance). In doing so the servicer assumes that it will make
estimated disbursements on or before the earlier of the deadline to take advantage of discounts, if
available, or the deadline to avoid a penalty. The servicer does not use pre-accrual on these
disbursement dates. The servicer also assumes that the borrower will make monthly payments
equal to one-twelfth of the estimated total annual escrow account disbursements.

Step 4

(B) The servicer then examines the monthly trial balances and adds to the first monthly balance
an amount just sufficient to bring the lowest monthly trial balance to zero, and adjusts all other
monthly balances accordingly.

Step 5

(C) The servicer then adds to the monthly balances the permissible cushion. The cushion is two
months of the borrower's escrow payments to the servicer or a lesser amount specified by State
law or the mortgage document (net of any increases or decreases because of prior year shortages
or surpluses, respectively). See Regulation X, Section (c).*’
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6) What is a servicer required to or permitted to assume regarding payments made during
the final months of the escrow computation year leading up to the effective date of the
escrow analysis? In other words, what is the servicer required to or permitted to assume
about the beginning balance? Section 1024.17(i)(I) says in preparing the statement, the
servicer may assume scheduled payments and disbursements will be made for the final 2 months
of the escrow account computation year. Again, the operative word is “may”.

7) Can lenders be required to pay interest on escrow accounts? No. Legislation was
introduced in Congress in 1992 and 1993 that would have required lenders to pay interest on
escrow account balances, but this legislation never passed. Nevertheless, some states do require
interest to be paid on escrow account funds (e.g., Alaska, California, Connecticut, lowa, Maine,
Maryland, Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Utah,
Vermont, and Wisconsin).

1. 12 U.S.C. § 2600.

2. 12 U.S.C. § 2609(a).
3. 12 U.S.C. § 2609(c).
4. 12 U.S.C. § 2609(b).

5. 12 U.S.C. § 2602(1) provides: (1) the term “federally related mortgage loan” includes any
loan (other than temporary financing such as a construction loan) which—

(A) is secured by a first or subordinate lien on residential real property (including
individual units of condominiums and cooperatives) designed principally for the
occupancy of from one to four families, including any such secured loan, the proceeds of
which are used to prepay or pay off an existing loan secured by the same property; and

(B)(i) i1s made in whole or in part by any lender the deposits or accounts of which are
insured by any agency of the Federal Government, or is made in whole or in part by any
lender which is regulated by any agency of the Federal Government, or

(i) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any
way, by the Secretary or any other officer or agency of the Federal Government or under
or in connection with a housing or urban development program administered by the
Secretary or a housing or related program administered by any other such officer or
agency; or

(iii) is intended to be sold by the originating lender to the Federal National Mortgage
Association, the Government National Mortgage Association, the Federal Home Loan
Mortgage Corporation, or a financial institution from which it is to be purchased by the
Federal Home Loan Mortgage Corporation; or
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(iv) is made in whole or in part by any “creditor”, as defined in 15 U.S.C. § 1602(f), who
makes or invests in residential real estate loans aggregating more than $1,000,000 per
year, except that for the purpose of this chapter, the term “creditor” does not include any
agency or instrumentality of any State.

6. 12 U.S.C. 8 2609(c)(1). See also 12 CFR § 1024.17(g) and 12 U.S.C. § 2603. Regulation X
defines the term “initial escrow account statement” as the first disclosure statement that the
servicer delivers to the borrower concerning the borrower's escrow account.

7. 12 U.S.C. § 2609(c)(2)(B). Regulation X defines the term “escrow account computation
year” as a 12-month period that a servicer establishes for the escrow account beginning with the
borrower's initial payment date. The term includes each 12-month period thereafter, unless a
servicer chooses to issue a short year statement under the conditions stated in § 1024.17(i)(4).

8. 12 U.S.C. § 2609(c)(2)(A) and 12 CFR § 1024.17(i)(1).

9. 12 CFR § 1024.17(i)(3).

10. 12 CFR § 1024.17(i)(2).

11. See In re Laskowski, 384 B.R. 518, 534 (Bankr. N.D. Ind. 2008).
12. 12 CFR § 1024.17(i)(4)(iii).

13. 12 U.S.C. § 2609(e).

14. 12 CFR § 1024.17(i)(4)(ii).

15. See 12 U.S.C. § 2609(d).

16. See Hardy v. Regions Mortg., 449 F.3 1357, 1359 (11" Cir. 2006)(“Under §10, no private
right of action exists because ‘The Secretary shall assess to the lender or escrow servicer failing
to submit the statement a civil penalty”)(citing 12 U.S.C. § 2609). See also State of La v. Litton
Mortg., 50 F.3d 1298 (5" Cir. 1995)(“Congress did not intend to create a private right of action
under Section 10 of RESPA”; Allison v. Liberty Sav., 695 F.2d 1086 (7" Cir. 1982)(Real Estate
Settlement Procedures Act of 1974 creates no implied private right of action for violation of §
2609 since neither language of Act nor legislative history indicate congressional intention to
create private cause of action under § 2609).

17. See https://www.consumerfinance.gov/rules-policy/requlations/1024/e/.

18. 12 CFR § 1024.17(c)(9).

14

© Copyright 2021. McCalla Raymer Leibert Pierce, LLC. All rights reserved.



19. Regulation X defines the term “escrow account item” or “separate item” as any separate
expenditure category, such as "taxes" or "insurance”, for which funds are collected in the escrow
account for disbursement. An escrow account item with installment payments, such as local
property taxes, remains one escrow account item regardless of multiple disbursement dates to the
tax authority.

20. 12 CFR § 1024.17(K).
21. 12 CFR § 1024.17(k)(3).
22.12 CFR § 1024.17(K)(4).

23. The CFPB has provided examples on its website of “reasonable basis” to believe that a
policy has been canceled or not renewed.

The following are examples of where a servicer has a reasonable basis to believe
that a borrower's hazard insurance policy has been canceled or not renewed for
reasons other than the nonpayment of premium charges:

i. A borrower notifies a servicer that the borrower has cancelled the hazard
insurance coverage, and the servicer has not received notification of other hazard
insurance coverage.

ii. A servicer receives a notification of cancellation or non-renewal from the
borrower's insurance company before payment is due on the borrower's hazard
insurance.

iii. A servicer does not receive a payment notice by the expiration date of the
borrower's hazard insurance policy.

https://www.consumerfinance.gov/rules-policy/requlations/1024/interp-17/

24.12 CFR § 1024.17(k)(5).
25. 12 CFR § 1024.17(i)().
26. 12 CFR § 1024.17(d)(2)(i)(B).

27. 12 CFR § 1024.17(d)(2)(i)(C). Regulation X defines the term “cushion” as funds that a
servicer may require a borrower to pay into an escrow account to cover unanticipated
disbursements or disbursements made before the borrower's payments are available in the
account, as limited by § 1024.17(c).

28. 12 CFR § 1024.17(c)(8).
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29. Regulation X defines the term “target balance” as the estimated month end balance in an
escrow account that is just sufficient to cover the remaining disbursements from the escrow
account in the escrow account computation year, taking into account the remaining scheduled
periodic payments, and a cushion, if any. 12 CFR § 1024.17(b).

30. Regulation X defines the term “escrow shortage” as “an amount by which a current escrow
balance falls short of the target balance at the time of the escrow analysis.” 12 CFR §
1024.17(b).

31. 12 CFR § 1024.17(f)(3).

32. Regulation X defines an escrow deficiency as the amount of a negative balance in an escrow
account.

33. 12 CFR § 1024.17(f)(4).
34. 12 CFR § 1024.17(f)(4)(iii).

35. 12 CFR 8 1024.17(f)(5) provides:

The servicer shall notify the borrower at least once during the
escrow account computation year if there is a shortage or
deficiency in the escrow account. The notice may be part of the
annual escrow account statement or it may be a separate document.

36. See also Section 10(b) of RESPA (12 U.S.C. § 2609(b)) which provides “the servicer shall
notify the borrower not less than annually of any shortage of funds in the escrow account.”; In re
Johnson, 384 B.R. 763, 771 (Bankr. E.D. Mich. 2008)(Even though, due to borrower’s
bankruptcy case, mortgage lender was excused by regulation from sending the borrower an
annual escrow statement, it still had an obligation, pursuant to the notice requirements under
RESPA, to provide the borrower with notice regarding any escrow account shortage or
deficiency).

37. 12 CFR § 1024.17(c)(1)(ii).
38. 12 CFR § 1024.17(f)(3)(ii).
39. 12 CFR § 1024.17(f)(4).

40. https://www.consumerfinance.qgov/rules-policy/requlations/1024/e/

41. 12 CFR § 1024.17(c).
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Michael J. McCormick, Esq.
McCalla Raymer Leibert Pierce, LLC
Roswell, Georgia
Michael.McCormick@mccalla.com

Escrow 102
Introduction

In the prior article (i.e., Escrow 101), I outlined the proper steps in conducting an escrow
analysis, as well as some of the mortgage servicer’s obligations and options for having a
borrower cure an escrow shortage or escrow deficiency.

In this article | will discuss a mortgage servicer’s obligations with respect to the escrow
account upon learning that the borrower has filed a bankruptcy case. In a subsequent article, |
will discuss a mortgage servicer’s obligations during the bankruptcy case after the initial proof of
claim has been filed.

RESPA, Requlation X, and the Bankruptcy Code

Recall that the Real Estate Settlement Procedures Act of 1974 (RESPA) (12 U.S.C. 8
2601, et seq.) requires lenders, mortgage brokers, or servicers of home loans to provide
borrowers with pertinent and timely disclosures about the nature and costs of the real estate
settlement process. The Department of Housing and Urban Development (HUD) originally
published Regulation X (herein, “the Regulation”), which implemented RESPA.

The Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L. 111-203 (July
10, 2010) (Dodd-Frank Act) granted rule-making authority under RESPA to the Consumer
Financial Protection Bureau (CFPB). In December 2011, the CFPB restated HUD’s
implementing regulation to 12 CFR Part 1024.

Section 10 of RESPA! places limits on the amount a lender or servicer may require a
mortgagor to keep in his or her escrow account to cover the payment of taxes, insurance or other
disbursements.? This section also governs a servicer’s obligations with respect to providing an
annual escrow account statement (i.e., escrow analysis)® and notice “not less than annually” of
any shortage in the escrow account.* The regulation dealing with escrow accounts can be found
at part 1024.17.

Beyond that, however, Regulation X offers little guidance regarding a mortgage
servicer’s obligations when a bankruptcy case is filed, and in particular, how any escrow
shortage in existence at the time the case is filed should be calculated or treated. Similarly, other
than the prohibition in 11 U.S.C. § 362(a) against the collection of a prepetition claim,® the
Bankruptcy Code does not provide guidance to mortgage servicers regarding the treatment of
escrow accounts after a bankruptcy case has been filed. In fact, to the best of my knowledge, the
word “escrow” (as it pertains to a residential mortgage) appears only once in the Bankruptcy
Code. See 11 U.S.C. § 101(27B), which provides:
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The term “incidental property” means, with respect to a debtor’s
principal residence—

(A) property commonly conveyed with a principal residence in the
area where the real property is located;

(B) all easements, rights, appurtenances, fixtures, rents, royalties,
mineral rights, oil or gas rights or profits, water rights, escrow
funds, or insurance proceeds; and

(C) all replacements or additions.

The History of Escrow Treatment in Bankruptcy

Prior to 2008

Unfortunately, the case law in this area is sparse. The earliest reported case | found
discussing a mortgage servicer’s obligations with respect to escrow accounts after the filing of a
bankruptcy case was McCormack v. Federal Home Loan Mortg. Corp. (In re McCormack),®
wherein the court stated “they should have zeroed out the escrow account post-confirmation, i.e.,
to start out at zero, to exclude any pre-confirmation liabilities that were cured under the plan or
would be paid under the plan, and then to show the escrow account in terms of current
obligations, liabilities, etcetera that would exist and would occur in the normal course post-
confirmation.”

Accordingly, the practice for many years was for the mortgage servicer to include only
the escrow deficiency balance (i.e., the negative balance in the escrow account at the time the
case was filed) in the arrearage portion of the proof of claim. Of course, bringing the escrow
account up to zero is only one-half the story: the escrow account still needs to be funded for the
next twelve (12) months. Indeed, the situation is similar to when a purchaser first buys a home
and an escrow account is created: the escrow balance is zero and the escrow account needs to be
funded to cover anticipated disbursements for the first twelve months. Depending on the time
the escrow analysis is performed versus the amount of time before a disbursement is anticipated
for taxes and/or insurance, an escrow shortage might exist. And if there was a shortage, the post-
petition mortgage payment would need to include a shortage spread to recoup the shortage.

Unfortunately, when the servicer increased the post-petition mortgage payment to recoup
the escrow shortage, the servicer was often accused of double-dipping, i.e., collecting the same
amount in the proof of claim and in the post-petition mortgage payment, when ordinarily that
was not the case; the amount of escrow collected in the proof of claim was for a different
purpose than the amount of escrow included in the ongoing mortgage payment.

In re Campbell (Fifth Circuit Court of Appeals)’

In Campbell, the mortgage servicer was attempting to recoup the prepetition escrow
shortage over twelve (12) months, outside the plan, pursuant to its rights under RESPA. The
Fifth Circuit Court of Appeals stated that while RESPA may allow the mortgage servicer to
recalculate a debtor’s mortgage payment to cover insufficient escrow funds due under the loan
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documents, RESPA did not override bankruptcy principles. Nevertheless, the creditor can file a
proof of claim. A "claim" is a "right to payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured.”® The concept of a claim is broad, and it includes "all
legal obligations of the debtor, no matter how remote or contingent . . . [that will] be dealt with
in the bankruptcy case.”®

The mortgage servicer’s argument that it had no rights against the debtors until the
escrow expenses were paid was rejected by the Court. Instead, as the Court stated, there was a
right to the pre-petition escrow payments (which matured into a claim on behalf of the mortgage
servicer), each time the debtors failed to make the payment.°

The Court intended for the scope of its decision to be limited, determining only that
unpaid escrow payments which accumulate pre-petition in the year a bankruptcy petition is filed,
and which the creditor had a right to collect under the loan documents, constitute a "claim™ under
the Bankruptcy Code. The Court did not address a right to recalculate the amount of escrow
payments in subsequent years.!

In re Rodriquez (Third Circuit Court of Appeals)*?

At the time they filed their Chapter 13 case, Francisco and Anna Rodriguez were
$20,844.40 in arrears on eight (8) months of mortgage payments, plus foreclosure fees and costs.
While the bulk of the arrearage was for principal and interest payments, $5,657.60 was an
escrow arrearage for taxes, insurance, and other charges. Of the $5,657.60 amount, $3,869.91
was attributable to payments which Countrywide had already made for taxes, insurance, and
other charges. The remaining $1,787.69 was the amount for which the servicers had not made
corresponding payments for taxes, insurance, and other charges.

After the bankruptcy filing, the mortgage servicer issued the debtors a revised escrow
analysis and demand for payment which indicated that it had increased the monthly escrow
payment amount to $947.77 from $707.20. The new $947.77 figure was comprised of $650.10
for the base escrow payment, $210.65 for the "[s]hortage payment,” and $87.02 for the "[r]eserve
requirement." According to the servicer, the basis for the increased escrow amount was a post-
petition escrow shortage.

The mortgage servicer calculated the revised escrow payments by presuming that the
escrow balance at the time of the bankruptcy filing was $0.00 because the Rodriguezes had not
contributed any funds to the account. In other words, the servicer did not treat the $1,787.69
cushion as funds that existed at the time of the bankruptcy filing. Instead, by starting with a
balance of $0.00 in the escrow account, the servicer calculated the post-petition escrow shortage
as including the $1,787.69 cushion that the Rodriguezes had never paid.

The issue before the Third Circuit Court of Appeals was whether the automatic stay
prevented the mortgage servicer from accounting for the escrow shortage in its post-petition
calculation of the debtors’ future monthly escrow payments.

The Court found Campbell persuasive in deciding that the loan documentation was
relevant in determining whether there is an obligation to make an escrow payment and whether
that obligation is enforceable.™® As in Campbell, the terms of the Rodriguezes' mortgage
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established that the obligation to pay into the escrow account was enforceable. Thus, the
mortgage servicer had a claim for the unpaid escrow at the time their bankruptcy case was filed.

The Court explained the U.S. Supreme Court had observed that the language “right to
payment” in the definition of “claim” meant “nothing more nor less than an enforceable
obligation” and that Congress intended by this language to adopt the broadest available
definition of “claim.” Therefore, the focus should not be on when the claim accrues (with
disbursement of the servicer’s own funds), but whether a claim exists.}* In other words, the
mortgage servicer’s right to successfully collect may have been contingent on a disbursement by
the servicer of its own funds to satisfy an escrow item for which there is a deficiency.
Nevertheless, the “contingent nature of the right to payment does not change the fact that the
right to payment exists, even if it is remote, and thereby constitutes a "claim™ for purposes of 11
U.S.C. § 101(5)."*®

After Campbell and Rodriguez

Other courts began to follow the Campbell and Rodriguez decisions,® and servicers
started putting the escrow shortage into the proof of claim, instead of just the escrow deficiency.
While this increased the amount of the prepetition arrears in the proof of claim, the debtor now
had up to sixty (60) months to repay the escrow shortage, instead of having the post-petition
payment increased in the first year of the Chapter 13 case so the debtor could repay the shortage
over only 12 months pursuant to RESPA. However, servicers used different approaches for
calculating the amount of the escrow shortage to include in the proof of claim.

For instance, one servicer would only include in the proof of claim the amount of the
shortage attributable to missed payments into the claim, while still attempting to recoup through
the post-petition payments any shortage attributable to an increase in anticipated disbursements.
If one follows the approach that “claim” is used “broadly”, neither Campbell nor Rodriguez seem
to allow for this distinction.

The effective date of the escrow analysis was also inconsistent between servicers. Some
servicers used a recent escrow analysis instead of performing an escrow analysis immediately
after the filing of the case, thus measuring the escrow shortage as of the date the prepetition
analysis was performed, instead of the date the case was filed. In addition, servicing systems are
usually forward looking: an analysis run on February 5" might not be effective until April 1% or
May 1%. Therefore, the question arises: what is the amount of the escrow payment during this
gap period? Should the post-petition payments between the date the case was filed and the
effective date of the escrow analysis include an escrow component, and if so, how much should
that escrow component be?

In 2008, U.S. Bankruptcy Judge Elizabeth Magner (Ret. E.D. La.) entered an
administrative order requiring an escrow analysis to be performed immediately after the filing of
the case, and providing that the effective date of the payment change would be the first date of
the first month after the filing of the case.
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Bankruptcy Rule 3001

Fed. R. Bankr. P. 3001 (herein, “Rule 3001”") governs the filing of a proof of claim,
including who may execute a proof of claim and the supporting information that should be
included with the proof of claim. On December 1, 2011, Rule 3001 was amended to provide:
“[i]f an escrow account has been established in connection with the claim, an escrow account
statement prepared as of the date the petition was filed and in a form consistent with applicable
nonbankruptcy law shall be filed with the attachment to the proof of claim.”'’ Although the text
of amended Rule 3001 does not mention RESPA, the Committee Notes on the 2011 amendments
provide:

“The statement must be prepared in a form consistent with the
requirements of nonbankruptcy law. See, e.g., 12 U.S.C. § 2601 et
seq. (Real Estate Settlement Procedure Act). Thus the holder of
the claim may provide the escrow account statement using the
same form it uses outside of bankruptcy for this purpose.”

Therefore, the escrow analysis included with the proof of claim should contain the
following information:

1) the amount of the borrower’s current monthly payment;

i) the portion of the monthly payment being placed in the escrow account;

iii) the total amount paid into the escrow account during the period;

iv) the total amount paid out of the escrow account during the period for taxes,
insurance premiums and other charges (as separately identified);

V) the balance in the escrow account at the conclusion of the period;

Vi) an explanation of how any surplus is being handled by the servicer;

vii)  an explanation of how any shortage or deficiency is to be paid by the borrower;
and

viii)  if applicable, the reason(s) why the estimated low monthly balance was not
reached, as indicated by noting differences between the most recent account
history and last year’s projection.®

Servicers typically use the first date of the first month after the bankruptcy filing as the
effective date for any payment change caused by performing the escrow analysis. This works
fine provided there is no escrow activity between the petition date and the first day of the next
month. In such a case, a manual adjustment to the account may be necessary to properly reflect
the status of the escrow account as of the petition date.

Unfortunately, amended Rule 3001 did not provide any guidance on how to calculate the
escrow shortage and how much “escrow” goes into the proof of claim. This answer finally came
four (4) years later.
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Official Form 410A

On December 1, 2015, Official Form 410A (herein, “Form 410A” or “the Form”) became
effective. This attachment to the proof of claim is only required if the loan is secured by the
debtor’s principal residence. In addition to a breakdown of the arrears to be paid (Part 3), this
new mortgage attachment includes a breakdown of:

e the total claim (Part 2); and
¢ the amount of the post-petition mortgage payment (Part 4).

Form 410A requires a home mortgage claimant to provide a loan history starting with the
first date of default.® This is the first date on which the borrower failed to make a payment in
accordance with the terms of the note and mortgage, unless the note was subsequently brought
current with no principal, interest, fees, escrow payment, or other charges “immediately
payable.” The loan history in Part 5 of the Form shows:

e When payments are due
¢ When the debtor made payments
e How payments were applied
e When fees and charges were incurred
e What the balances were for various components of the loan after amounts were
received or fees and charges were incurred
Mortgage Proof of Claim Attachment (12115)
If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions.
Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Arrearage as of Date of the Petition Part 4: Monthly Mortgage Payment
Case number: Principal balance . __  Principal &interestdue: Principal & interest e
Debtort. Interest due: — ___ Prepetition fees due o _ Monthly escrow e
Debtar - Fess, costs due: Escrow deficiency for funds Private mortgage
______________________ advanced . ___ insurance [
Last4 digits toidentify:  _ _ _ _ _ Escraw deficiency for Projected escrow shortage Tatal monthiy e
funds advanced: T m R _ payment
Credtor Less total funds on hand: — ________ Less funds on hand: —_—_
Servicer: Total debt; Total prepetition arrearage
Fixed accrualidaily
simple interest/other  __
Part 5 : Loan Payment History from First Date of Default
Account Activity Howr Funds VWere Applied/amount Incurred Balance After Amount Received or Incurred
A. B. c. D. E. F. G. H. I J K. L. M. N. Q. P. Q.
Date Contractual Funds  Amount Description  Contractual Prin, int & Amount  Amount  Amount  Amount  Unapplied Principal Accrued Escrow  Fees/  Unapplied
payment received incurred due date escpast due to to to to fees or funds balance interest balance Charges funds
amount balance principal interest escrow  charges balance balance balance

With respect to escrow, as payments are received and applied to principal, interest and
escrow (columns H, I, and J respectively in Part 5 of Form 410A), the running escrow balance in
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column O will change (i.e., increase). On the other hand, disbursements from the escrow
account will have the effect of reducing the escrow balance.

In calculating the total debt (Part 2 of Form 410A) and the arrearage of the date of the
petition (Part 3 of Form 410A), the most important number in Part 5 is the balance in the escrow
on the date the case is filed. If this number is negative, this amount is to be included on the
“Escrow deficiency for funds advance” lines in Part 2 and Part 3 of the Form, but as a positive
amount since the escrow deficiency is an amount to be recovered from the debtor. In the
example above, if we assume the balance in the escrow account is -$500.00 on the day the
bankruptcy case is filed (column O), the amount that should be included on escrow deficiency
lines in Part 2 and Part 3 should be +$500.00.

Part 2: Total Debt Calculation

Frincipal balance:

INnterest due:

Fegs, costs due:

Escrow deficiency for
funds advanced:

Less total funds on hand: —

Total debt:

The Instructions to Form 410A provide that the total debt is calculated by adding the first
four (4) rows in Part 2:

e the principal balance on the debt
the interest due and owing
any fees or costs owed under the note or mortgage and outstanding as of the date of the
bankruptcy filing

* Any escrow deficiency for funds advanced (i.e., the amount of any prepetition payments
for taxes and insurance that the servicer or mortgagee made out of its own funds and for
which it has not been reimbursed)
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and then subtracting total funds on hand, which is the sum of:

® apositive escrow balance,
unapplied funds, and
e amounts held in suspense accounts.

If the balance in the escrow account is positive on the date the bankruptcy case is filed, the

escrow deficiency lines in Part 2 and Part 3 of the Form should either be left blank or contain
$0.00.

Part 3: Arrearage as of Date of the Petition

Frincipal & interest due:

Frepetition fees due:

Escrow deficiency for funds
advanced:

Frojected escrow shortage:

Less funds on hand: -

Total prepetition arrearage;

On the first line of Part 3, the mortgage servicer should insert the aggregate of the
principal and interest component of each regular monthly payment outstanding as of the date the
bankruptcy case was filed, taking into consideration changes that have occurred in the amount of
the monthly payment. On the second line of Part 3, the mortgage servicer should insert the
amount of fees and costs outstanding as of the petition date. This amount should equal the
Fees/Charges balance as shown in the last entry in Part 5, Column P of the Form. This amount
should also be the same amount that was entered in Part 2 of the Form for “Fees, costs due.”
This is the last entry in Column P of the Part 5 of the Form.

The third line of Part 3 is for the escrow deficiency for funds advanced. This amount
should be the same as the amount of the escrow deficiency stated in Part 2 of the Form. This
amount comes from the last entry in column O of Part 5 of the Form, if and only if the amount is
negative. Again, the amount entered should be the absolute value or positive amount of the
escrow deficiency since it is an amount to be recovered from the debtor.
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On the fourth line of Part 3, the mortgage servicer should insert the projected escrow
shortage (PES) from the escrow analysis performed pursuant to Rule 3001 and Regulation X
under RESPA.2’ However, if the escrow balance on the day the bankruptcy case is filed is
negative (i.e., the last entry in Column O is negative), the escrow analysis should be performed
with the assumption there is a zero balance in the escrow account. On the other hand, if the
escrow account is positive, the starting balance for the escrow analysis should be the actual
amount in the escrow account (i.e., the last entry in Column O of Part 5).

The intent of the drafters of Form 410A in including a separate line for the escrow
deficiency and the projected escrow shortage (and starting the escrow analysis at zero) was to
measure the true escrow shortage at the time the bankruptcy case was filed.

The projected escrow shortage should be the difference between the target balance or
what should be in the account, and the actual balance actually held, taking into consideration the
allowable cushions under RESPA and Regulation X.

To summarize:

* Where the escrow balance on the day the case is filed is positive:
e PES = Required balance — Actual Balance
* Where the escrow balance on the day the case is filed is negative:
e PES = Required balance - $0 (because the negative balance was placed on the
Escrow Deficiency Line in Part 3)

Part 4: Monthly Mortgage Payment

Principal & interest:

Monthly escrow:

Frivate morgage
Insurance;

Total monthly
payment:

This is the part of the Form where the post-petition mortgage payment is calculated.
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The first line is for principal and interest (P&I) portion of the payment. This isn’t a
number that is calculated on the Form; rather, the amount comes from the servicer’s system and
the loan documents. The next line is for showing the escrow portion of the post-petition
mortgage payment. Since the escrow deficiency and the escrow shortage existing on the date the
case was filed are being paid through the proof of claim (see Part 3), the amount on this line
should be the amount needed to fund the anticipated disbursements for taxes and insurance for
the next twelve (12) months, pro-rated on a monthly basis (i.e., Step 2 out of 5 in performing an
escrow analysis). This amount is sometimes referred to as the “raw” or “base” escrow amount.

The next line is for PMI, if applicable.

The total monthly payment is the sum of the three (3) rows in Part 4:
P&I + Escrow + PMI = Total Monthly Payment

The Shortage-Only Arrears Claim

Occasionally, running the escrow analysis right after the filing of the bankruptcy case
leads to an escrow shortage even though the debtor might be current with respect to regular
mortgage payments. Although the debtor may argue that it is impossible for there to be an
escrow shortage when the debtor is current with respect to payments, there is nothing
inappropriate about the servicer filing a proof of claim where the arrears in Part 3 of the Form are
comprised only of an escrow shortage (i.e., all the rows in Part 3 are blank with the exception of
the row for the projected escrow shortage). It is important to recall that, in general, an escrow
shortage is the result of:

B The borrower is delinquent on regular payments

B The actual disbursements in the prior escrow computation period exceeded the amount of
anticipated disbursements

B Anticipated disbursements for the upcoming year are higher than the previous escrow
computation period

It is not unusual for there to be an escrow shortage outside of bankruptcy even though the
borrower is current on regular payments. This often happens when the amount of the actual
disbursements for taxes or insurance exceeds the amount of the projected disbursements and/or
the amount for anticipated disbursements for the following year is higher than the previous
escrow computation period. Therefore, since an escrow shortage can exist outside of bankruptcy
when the borrower is otherwise current, it is illogical to conclude that it is impossible for such a
condition to exist after the filing of a bankruptcy case, especially if the servicer has performed
the escrow analysis pursuant to Regulation X and adhered to the requirements of Rule 3001 and
the Instructions to Official Form 410A.

There are no exceptions listed in Rule 3001, the case law, or the instructions to Form
410A for the situation when the loan is current with respect to regular payments. Further,
Regulation X specifically states that the provisions regarding escrow shortages only apply if the
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borrower is current.?! Therefore, RESPA specifically contemplates that an escrow shortage can
exist when the loan is current with respect to payments.

Recall further that the Supreme Court directs that the term “claim” is to be interpreted
broadly.?? By putting the shortage in the proof of claim, the debtor has 60 months to repay the
escrow shortage (instead of 12).

Conclusion

In this latest article I have attempted to outline a mortgage servicer’s obligations with
respect to the escrow account after learning about a bankruptcy filing and how the law in this
area has developed over time. In the next article I will discuss a mortgage servicer’s obligations
with respect to escrow after the initial proof of claim is filed (e.g., in the second year of the case
when the next escrow analysis is performed).
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