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Federal Rules of Evidence

Amendments
Effective December 1, 2023




Rule 702: Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if the proponent demonstrates to the court
that it is more likely than not that:

(a) the expert’s scientific, technical, or other specialized

knowledge will help the trier of fact to understand the evidence
or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert-hasreasonably-applied-expert’s opinion reflects

a reliable application of the principles and methods to the facts
of the case.




Rule 615: Excluding Withesses from the
Courtroom; Preventing an Excluded
Withess's Access to Trial Testimony

(a) Excluding Witnesses. At a party’s request, the court must
order witnesses excluded from the courtroom so that they
cannot hear other witnesses’ testimony. Or the court may do
so on its own. But this rule does not authorize excluding:

(1) a party who is a natural person;

(2) an one officer or employee of a party that is not a natural
person after-being if that officer or employee has
been designated as the party’s representative by its attorney;

(3) a any person whose presence a party shows to be
essential to presenting the party's claim or defense; or

(4) a person authorized by statute to be present.




Rule 615: Excluding Witnesses from the
Courtroom; Preventing an Excluded
Withess’s Access to Trial Testimony

(b) Additional Orders to Prevent Disclosing and Accessing
Testimony. An order under (a) operates only to exclude
withesses from the courtroom. But the court may also, by
order:

(1) prohibit disclosure of trial testimony to withesses who are
excluded from the courtroom: and

(2) prohibit excluded withesses from accessing trial testimony.




Rule 106: Remainder of or Related Writings
orRecorded Statements

If a party introduces all or part of a writing-orrecerded

statement, an adverse party may require the introduction, at

that time, of any other part—or any other writing-orrecerded

statement—that in fairness ought to be considered at the same
time. The adverse party may do so over a hearsay objection.




Federal Rules of Evidence

Proposed Amendments
for December 1, 2024




Rule 801: Definitions That Apply to This
Article;
Exclusions from Hearsay

(d) Statements That Are Not Hearsay. A statement that
meets the following conditions is not hearsay:

* k% %k % %

(2) An Opposing Party’s Statement.

* k% %k % %

If a party’s claim, defense, or potential liability is directly
derived from a declarant or the declarant’s principal, a
statement that would be admissible against the declarant or
the principal under this rule is also admissible against the

party.




Rule 107: lllustrative Aids

(a) Permitted Uses. The court may allow a party to present an
illustrative aid to help the trier of fact understand the evidence or
argument if the aid’s utility in assisting comprehension is not
substantially 6 outweighed by the danger of unfair prejudice, confusing
the issues, misleading the jury, undue delay, or wasting time.

(b) Use in Jury Deliberations. An illustrative aid is not evidence and
must not be provided to the jury during deliberations unless: (1) all
parties consent; or (2) the court, for good cause, orders otherwise.

(c) Record. When practicable, an illustrative aid used at trial must be
entered into the record.

(d) Summaries of Voluminous Materials Admitted as Evidence. A
summary, chart, or calculation admitted as evidence to prove the
content of voluminous admissible evidence is governed by Rule 1006.



Rule 1006: Summaries to Prove Content

(a) Summaries of Voluminous Materials Admissible as
Evidence. The propoenent court may admit as evidence use a
summary, chart, or calculation offered to prove the content of
voluminous admissible writings, recordings, or photographs
that cannot be conveniently examined in court, whether or not
they have been introduced into evidence.

(b) Procedures. The proponent must make the underlying
originals or duplicates available for examination or copying, or
both, by other parties at a reasonable time and place. And the
court may order the proponent to produce them in court.

(c) llustrative Aids Not Covered. A summary, chart, or
calculation that functions only as an illustrative aid is governed
by Rule 107.




Evidence and Technology




Subpoenas in the Age of Zoom
Rule 45

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may
command a person to attend a trial, hearing, or deposition
only as follows:

(A) within 100 miles of where the person resides, is
employed, or regularly transacts business in person; or

(B) within the state where the person resides, is employed,
or regularly transacts business in person, if the person

(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur
substantial expense.




Subpoenas in the Age of Zoom
Rule 43

(a) In Open Court. At trial, the witnesses’ testimony must be
taken in open court unless a federal statute, the Federal
Rules of Evidence, these rules, or other rules adopted by the
Supreme Court provide otherwise. For good cause in
compelling circumstances and with appropriate
safeguards, the court may permit testimony in open
court by contemporaneous transmission from a different
location.




Subpoenas in the Age of Zoom

In re Kirkland, 75 F.4th 1030 (9th Cir. 2023)




Using Technology to Present Evidence

= Exhibit binders
= Electronic presentation




Authenticating Social Media Evidence

= Rule 901(a) requires proof “sufficient to show the item
iIs what the proponent claims it is.”

= Potential ways to satisfy Rule 901(a):
» Testimony by witness with knowledge?
» Business records affidavit from social media provider?
» Circumstantial evidence?

= Types of circumstantial evidence under Rule 901(b)(4):
» Linked to the party’s IP address

Linked to evidence on the party’s hard drive

Linked to other known posts by the party

Linked to non-public or personal details of the party

V VYV VY



Artificial Intelligence as Evidence

= What is Al and how does it work?

— Computer and data science
= Computer-stored vs. computer-generated evidence
= Admissibility of Al

— Relevance (Rules 401-403)

— Authenticity (Rule 901, Daubert factors)

— Hearsay (Rule 801)

= Cwik, C., Grimm, P., Grossman, M. and Walsh, T.,
“Artificial Intelligence, Trustworthiness, and Litigation.”
Artificial Intelligence and the Courts: Materials for
Judges. American Association for the Advancement of

Science (2022).
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