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What the Appellate and Bankruptcy Courts are saying now.

Panelists:
Hon. John P. Gustafson, U.S. Bankruptcy Court, N.D. of Ohio (Toledo)
David Cox, Cox Law Group PLLC (Lynchburg, VA)
Tiffany M. Cornejo, Chapter 13 Standing Trustee (D. New Mexico), Moderator

Intro
A. Panelists/Moderator
B. Statement about Presentation —
1. Who benefits from the appreciation in property during a chapter 13 case?
2. Hot topic over the last few years, but has received more litigation due to
BOOM in real estate across the nation.

Where to begin?
A. Property of the Estate, §§ 541 and 1306

1. Chapter 13 context
a. Property acquired prior to the petition date;

b. Property acquired post-petition, but pre-confirmation; and

c. Property acquired post-confirmation.

2. Section 541 — assets as of the petition date and those acquired within 180d of
the DOF.

3. Section 1306 — items identified in § 541, plus “property ... that the debtor
acquires... before the case is closed, dismissed, or converted”.

B. Vesting, § 1327

1. Provides: confirmation “of a plan vests all of the property of the estate in the
debtor” absent a plan or order confirming plan providing otherwise.

a. A bankruptcy trustee cannot pay creditors money received after debtors
obtained a discharge because the couple’s plan said estate property vested
in them at confirmation, even with debtors’ consent. See, In re McCrorey,
2024 Bankr. Lexis 188 (Bankr. D. Idaho 2024).

2. The Metaphysics of Vesting — 5 Approaches, See, In re Maynor, 2023 WL
9102137, 2023 Bankr. LEXIS 2884 (Bankr. E.D.N.C. Nov. 27, 2023) for a
breakdown of all 5 approaches, citing, In re Baker, 620 B.R. 655 (Bankr. D.
Colo. 2020).

a. Estate Termination Approach — at confirmation the estate ceases to exist,
and all property of the estate, regardless of when acquired, becomes
property of the debtor. Post-petition appreciation in value remains with the
debtor, § 1327 controls;

b. Estate Preservation Approach — post-petition appreciation remains with the
estate/trustee, § 1306 controls;

c. Estate Transformation Approach — at confirmation, all property becomes
property of the debtor, except that needed to fund the plan regardless of
when acquired. Thus, appreciation remains with the estate;
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d. Conditional Vesting Approach — at confirmation, vesting gives the debtor
an immediate and fixed right to use estate property, BUT that right is not
final until the debtor completes the plan and obtains a discharge. Thus, the
property remains with the debtor and estate/trustee; and

e. Estate Replenishment Approach — at confirmation, all property of the
estate becomes property of the debtor. The chapter 13 estate continues to
exist and “refills” with property defined in § 1306. Courts look to certain
key dates in a case resulting in any post-confirmation appreciation
belonging to the estate.

1. Other Considerations
A. Judicial Estoppel - See, In re Hill, 652 B.R. 212 (Bankr. S.D. Ala. 2023) In paying
the nonexempt personal injury settlement proceeds to trustee, proceeds would be
applied to debtors’ cases at confirmed percentages, rather than on top of debtors’
confirmed plan payments to increase the percentage paid to unsecured creditors.
B. Exempt Property
1. When is the Exemption Determined?

a. Petition Date.

(1) Redstone Fed. Credit Union v. Brown, No. 5:18-CV-00161-MHH,
2019 WL 582459 (N.D. Ala. Feb. 13, 2019) — Exemptions are
determined by law in effect on petition date, not date on which
underlying debt was incurred.

(2) Barclay v. Boskoski, 52 F.4th 1172 (9th Cir. 2022) — Exemptions
determined on Petition Date, not date on which Judgment Lien
attached by recording pre-petition.

(3) In re Gomez, 646 B.R. 523 (Bankr. D. Colo. 2022) - Homestead
exemption at the time of filing applied, not the greater amount (due to
an amended statute) at the time of the amendment to Schedule C.

b. Other Considerations?

(1) Judicial Estoppel — in other topics Courts always consider judicial
estoppel. Should a debtor be allowed to amend the schedule C to claim
the full amount of the allowed exemption at the time of filing?

(a) In re Gomez, 646 B.R. 523 (Bankr. D. Colo. 2022) - Homestead
exemption at the time of filing applied, not the greater amount (due
to an amended statute) at the time of the amendment to Schedule
C

(2) Debtors are free to amend their schedules, but there may be a
substantive reason why an exemption may not be allowed, i.e.
incorrect amount, bad faith, etc. See Mendoza v. Montoya, 595 B.R.
849 (B.A.P. 10" Cir. 2019).

C. Best Interest of Creditors Test — Application to Modifications
1. Section 1325(a)(4): [T]he value, as of the effective date of the plan, of
property to be distributed under the plan on account of each allowed
unsecured claim is not less than the amount that would be paid on such claim
if the estate of the debtor were liquidated under chapter 7 of this title on such
date; . ...
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. Value of assets as of the petition date is determined, once and for all, at
confirmation [or “effective date of the plan™]. In re Vellegas, 573 B.R. 844
(Bankr. W.D. Wash. 2017)(Judge Lynch).

a.

See also, The phrase “on such date” has been held to relate back to the
earlier phrase, “the effective date of the plan.” Forbes v. Forbes (In re
Forbes), 215 B.R. 183, 189 (8th Cir. BAP 1997) First Nat'l Bank v.
Hopwood (In re Hopwood), 124 B.R. 82, 85 (E.D. Mo. 1991) (chapter 12
case); In re Lupfer Bros., 120 B.R. 1002, 1004 (Bankr. W.D. Mo. 1990)
(chapter 12 case); In re Bremer, 104 B.R. 999, 1002—08 (Bankr. W.D. Mo.
1989) (chapter 12 case); and In re Statmore, 22 B.R. 37, 38 (Bankr. D.
Neb. 1982)).

. Motion to Modify — Does BICT Apply?

a.

b.

C.
d.

BICT does NOT apply.

(1) On a Motion to Modify, post-petition assets are not included in the
BICT. In re Taylor, 631 B.R. 346 (Bankr. D. Kan. 2021).

(2) In re Gibson, 415 B.R. 735 (Bankr. D. Ariz. 2009). “The ‘effective
date of the plan,’ as it relates to the ‘best interest’ test applies only once
and, therefore, is the same date under a modified plan as it was under
the original plan.” Forbes v. Forbes (In re Forbes), 215 B.R. 183, 189
(8th Cir. BAP 1997) (“We thus conclude that the “best efforts” test is
not a factor to be considered by a court in approving postconfirmation
modifications.”); In re Marsh, 647 B.R. 725, 739 (Bankr. W.D. Mo.
2023); In re Villegas, 573 B.R. 844 (Bankr. W.D. Wash. 2017)(Judge
Lynch)(“Value of assets in existence as of filing is determined, once
and for all, at confirmation.”)

Modification does trigger a new BICT.

(1) Barbosa v. Solomon (In re Barbosa), 236 B.R. 540, aff’d 243 B.R. 562
(D. Mass. 2000), aff’d 235 F.3d 31 (1st Cir. 2000). The Barbosa case
held that the effective date of a modified plan for purposes of
liquidation value is the date of the plan modification.

(2) See also, In re Auernheimer, 437 B.R. 405 (Bankr.D.Kan.2010) (“The
majority position ... is that the effective date of a plan modification is
the date of the modification rather than the effective date of the initial
confirmed plan.” A decrease to unsecured creditors permitted based on
decline in the value of the personal property.)

(3) Additional Issue — If BICT applies at a postconfirmation modification,
may run into additional problems if a “change in circumstances is
required. . See, In re Nachon-Torres, 520 B.R. 306 (Bankr. S.D. Fla.
2014). A mistake of an over-valuation on a vehicle was apparently not
a change in circumstances that was neither known nor virtually certain
at the time of confirmation. Thus, the modification was not permitted.

Practical Issues

Date of Determining Value

(1) Date of filing;

(2) Date of confirmation — generally no valuation hearing/appraisal, etd. is
done, so how is higher value realized?

3
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(a) Upon sale of real estate giving way to “new equity”’; or
(b) An understatement of value at filing?

(3) Practical Application — value is determined on ‘date of filing” unless a
party in interest asks for a later date.
(a) See, In re Goudreau, 530 B.R. 783, 788 (Bankr. D. Kan.
2015)(“The Court finds that the better view is that the date the Chapter
13 petition was filed should be considered the “effective date of the
plan” for purposes of the § 1325(a)(4) liquidation analysis. Choosing
this date allows a court to make the Chapter 7 analysis using the
information in the original schedules, including the property of the
estate under § 541, the non-exempt portion of the debtor's property, the
value of the non-exempt property, and the identification and value of
the debtor's claimed exemptions.”); In re Fleishman, 372 B.R. 64, 71
(Bankr. D. Or. 2007) (dicta) (“Most courts deciding ‘best-interests-of-
creditors’ test issues in Chapter 13 have considered a hypothetical
liquidation of the debtor's assets in Chapter 7 as of the petition date,
and consequently have determined that for purposes of § 1325(a)(4),
the petition date, in effect, is the ‘effective date of the plan.’”); In re
Green, 169 B.R. 480, 482 (Bankr. S.D. Ga. 1994)(“The Court
interprets the “effective date of the plan” as the date the petition was
filed.”); Matter of Statmore, 22 B.R. 37, 38 (Bankr. D. Neb.
1982)(“Viewed with that historical perspective, I read the statutory
language “on such date” to refer to the effective date of the plan but
not to the assets in existence on the effective date of the plan. I read
the statutory provision to suggest that if the estate of the debtor were
liquidated under Chapter 7 on the effective date of the plan, the rights
of creditors would refer back to the petition date.”); see also, In re
Nielsen, 86 B.R. 177 (Bankr. E.D. Mo. 1988)(Chapter 12 case).

D. Ongoing Duty to Disclose
1. Applicable Code and Rules

a.

§§ 521(a)(1), 541(a)(7), and FRBP 4002(a) — These sections, which
provide the requirement to list assets, that property of the estate includes
post-petition assets, and an ongoing duty to cooperate with the trustee,
respectively, requires an ongoing duty to disclose when read in
conjunction with one another.

FRBP 1007(h) — A debtor is obligated to report § 541(a)(5) property, such
as life insurance proceeds that are either paid or payable to the debtor
within one hundred and eighty (180) days of filing.

2. Required To Disclose

a.
b.

5t Cir. - Allen v. C & H Distribs., L.L.C., 813 F.3d 566 (5" Cir. 2015)
11" Cir. - Robinson v. Tyson Foods, Inc., 595 F.3d 1269, 1274-75 (11
Cir. 2010); Waldron v. Brown (In re Waldron), 536 F.3d 1239, 1244 (11™
Cir. 2008).

W.D. TX - In re Pautin, 521 B.R. 754 (Bankr. W.D. Tex. 2014).
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d. E.D. VA- In re Ilyev, 2022 Bankr. LEXIS 2046, 2022 WL 2965029

e.
f.

(Bankr. E.D. Va. July 26, 2022) ; In re Robinson, 2023 Bankr. Lexis 699
(Bankrs. E.D. VA, 2023)

D. S.C. — In re Ingram, 531 B.R. 121 (2015)

U.S. District Court of New Jersey — Coles v. Carlini, 2013 U.S. Dist.
Lexis 101873.

3. No Duty to Disclose

a.

Under Rule 1007(h) the specific requirement to amend is only for property
set forth in 541(a)(5). There is no provision in the Code or Rules that
requires a debtor to report the receipt of postpetition assets or increases in
income, except the narrow class of inheritances. See Keith M.

Lundin, Lundin on Chapter 13, § 127.9, at § 23, lundinonchapter13.com
(last visited Aug. 17, 2022).

It is also important to note that while Rule 1007(h) requires scheduling of
property of the estate pursuant to section 541(a)(5), it does not require
scheduling of property acquired postpetition that becomes property of the
estate only due the operation of section 1207(a) or section 1306(a).
Because all property acquired postpetition can become property of the
estate, at least until confirmation of the plan, to require scheduling of such
property would be completely impracticable. The debtor's cash on hand
could, literally, change every day, as items are purchased and new
paychecks are received. Similarly, every item purchased or discarded
could provide cause for amending the schedules. The primary purpose of
sections 1207 and 1306 is to give the protection of section 362(a) to
property acquired postpetition in order to ensure the debtor's ability to
perform under a plan. 9 Richard Levin & Henry J. Sommer, Collier on
Bankruptcy 9 1007.08 (16™ ed. 2022) (footnote omitted); see In re Boyd,
618 B.R. 133 (Bankr. D. S.C. 2020).

See In re Poe, 2022 Bankr. Lexis 2338 (Bankr. N.D. Ohio 2022) “[t]his
court is not aware of any Code, Rule...or confirmation order, that places
an obligation on Debtor to self-report an voluntarily pay increased wage
earnings to Trustee.” “But that doesn’t mean postpetition changes in
income are immaterial or not subject to disclosure.” The court suggests the
requirement to turnover income requires disclosure, but may not require
self-reporting.

4. Other Options

a.

Include the requirement in the Plan.

b. Include the requirement in the Order of Confirmation.
5. Exceptions — Judicial Estoppel.

a.

b.

In many courts there is a clear duty to update litigation assets that arise
postpetition or there are negative consequences for the debtor based upon
judicial estoppel.

If there is a general duty to disclose or no general duty to disclose, where
there are inconsistencies in the positions taken in the bankruptcy schedules

Page |5
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and in the tort litigation, that prevents the debtor from being able to go
forward with the litigation on their own behalf. The problem is — how is
there reliance by the bankruptcy court if there is no duty to disclose the
postpetition tort rights? There are some fairly extreme examples in the
Sixth Circuit’s case law.

IV.  Who gets the INCREASE in Value When the Property is Actually Sold During the
Chapter 13?

A. Case Law
1. See Chart.
2. Debtor

a. Inre Baker, 620 B.R. 655 (Bankr. D. Colo. 2020). Debtor gets the non-

exempt surplus on sale during the Chapter 13.

b. In re Elassal, 654 B.R. 434 (Bankr. E.D. Mich. 2023). Proceeds from

post-confirmation sale of home were not “disposable income,” of kind that
debtor could be required to devote to payments under plan.

In re Klein, No. 17-19106-JGR, 2022 Bankr. Lexis 2418 (Bankr. D. Colo.
2022). Appreciation in property in Chapter 13 case belongs to debtor.
Debtor owned minority interest in LLC that Debtor valued at $15,000.00,
which was not exempt and fully accounted for in calculating best interest
of creditors and determining plan payment and dividend to unsecured
creditors. After confirmation, LLC sold primary asset and distributed
$75,000.00 to Debtor as his proportionate share of proceeds. Chapter 13
Trustee attempted to claim proceeds for benefit of creditors arguing that
proceeds were post-petition property that belong to the estate under
Section 1306. Court noted that while Section 1306 sweeps into estate any
new property, Section 1327 vests in Debtor property existing at
confirmation, free and clear of any claim or interest of any creditor
provided for the plan. Section 1327 is more specific than Section 1306.
Section 1306 protects assets acquired post-petition by imposing protection
of automatic stay while Section 1327 revests property in Debtor and
allows Debtor to dispose of property and retain proceeds. Proceeds of sale
of asset during a Chapter 13 do not become disposable income regardless
of whether property is exempt. While Debtor may voluntarily use
proceeds to make payments under Chapter 13 plan; Debtor cannot be
compelled to do so.

3. Estate/Trustee

a.

b.

In re Marsh, 647 B.R. 725 (Bankr. W.D. Mo. 2023). Proceeds from post-
confirmation sale of debtors’ residence, but before end of case, were
property of estate under estate replenishment approach.

In re Calixto, 648 B.R. 119 (Bankr. S.D. Fla. 2023). A post-petition
litigation claim is property of the estate as it is one described under § 541
in that it is a legal or equitable interest of the debtor in property and was

acquired after the commence of the case, but before it closed, §
1306(a)(1).
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c. Rodriguez v. Barrera, 22 F4th 1217 (2022). Post-confirmation proceeds
from sale of debtor’s residence do not constitute property of the estate due
to the plain language of § 1327(b), because confirmation “vests all of the
property of the estate in the debtor”. Proceeds generated from the debtor’s
property after confirmation does not become POE as the underlying
property no longer belongs to the estate.

B. Realizing the Value — At Confirmation or Post-petition Increase.

I.

Issue — because valuations are not commonly done in chapter 13, how do

parties know if the increase in value is from a low-value at filing or a post-

petition increase?

Objecting to When Property of the Estate Vests, see In re Adams, 654 B.R.

703 (Bankr. M.D.N.C. 2023). See also §§ 1322(b)((9) and 1327(b) and (c).

a. Can a Trustee avoid the problem of a shaky valuation or a post-petition
increase by objecting to when POE actually vests?

. If still property of the estate....?

a. Is a Modification of Plan required? OR
b. BICT done post-confirmation?
c. Is the increase income?

V. Who gets the Increase in Value if Converted?
A. Debtor

1.

Due to case being converted, POE in the converted case shall consist of POE
as of the date of filing the petition. Post-petition appreciation is a different
asset, § 348(f)(1)(a). See In re Barrera, 22 F.4" 1217 (10" Cir. 2022). [NOTE:
If remained a chapter 13, the result would be different. The 10" Cir. points out
that § 348(f)(2) provides a recourse if the conversion is in bad faith.]

B. Estate/Trustee

1.

Appreciation goes to Chapter 7 Trustee upon conversion. /n re Goetz, 647
B.R. 412 (Bankr. W.D. Mo. 2022), aff’d, 651 B.R. 292 (B.A.P. 8th Cir. 2023)
Distinguishes “equity” as being an interest and something that stems from the
underlying asset, which is the real estate. The RE was POE at filing and is still
at conversion.

In re Castleman, No. 2:21-CV-00829-JHC, 2022 WL 2392058 (W.D. Wash.
July 1, 2022), aff ’d sub nom. Matter of Castleman, 75 F.4th 1052 (9th Cir.
2023) — Post-petition pre-conversion equity in Chapter 13 becomes property
of estate in Chapter 7. Section 348 unambiguously sweeps into Chapter 7
estate any property acquired after commencement of Chapter 13 and before
conversion. Section 541 sweeps in all property owned by Debtor as of
commencement including proceeds, profits and rents except to extent resulting
from earnings from services performed by individual debtor post-petition.
Post-petition appreciation is not separate, after-acquired property interest but
is part of property itself. Property becomes property of Chapter 7 estate at
conversion, including appreciation in value from commencement of case. If
Debtors made mortgage payments post-petition Debtor may apply for
administrative claim status under Section 503(b).

Section 348 sweeps in all POE on DOF in debtor’s possession at conversion.
Section 541 sweeps in all legal or equitable interests as of the commencement

7
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of case. Value is not a separate asset, but an attribute or incident of the
property itself. In re Adams, 641 B.R. 147 (Bankr. W.D. Mi. 2022).

4. Insurance proceeds acquired in month 60, for fire that destroyed a business,
were POE, because the Trustee filed a timely Motion to Modify and would
have to be used to satisfy the BICT. In re Scholl, 605 B.R. 163 (Bankr. S.D.
Ohio 2019).

C. Other Outcomes/Thoughts

1. Valuations of property and claims in a chapter 13 are not binding in a chapter
7, § 348()(2).

2. Claiming homestead exemption of “100% of FMV” included post-petition
appreciation where there was no timely exemption in chapter 11 conversion to
chapter 7, despite the “snapshot” rule.

3. In re Snyder, 645 B.R. 595 (Bankr. N.D. Ohio 2022). Under Ohio law, each
debtor’s homestead was limited to the debtor’s interest in the parcel of real
property used as a residence by debtor. (Two co-owned parcels of real estate
with Debtors living separately.)

4. What compels a Trustee to go after the increase in value postconfirmation
and/or what is the statutory basis for a Trustee to recover the increase in value.

Page |8
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Vesting Approaches:
ETA  Estate Termination Approach - POE in debtor.
EPA  Estate Preservation Approach - POE in estate.
ETRA Estate Transformation Approach - POE in estate,
but only to fund plan.
CVA Conditional Vesting Approach - POE in estate, until debtor
receives discharge.
ERA Estate Replenishment Approach - POE in debtor and Estate (weighs dates).
Circuit District Case Approach Duty to
Disclose*
1st 1st Cir. Barbosa v. Soloman, 235 FE3d 31 (2000) ERA
2nd D.VT In re Holden, 236 B.R. 156 ERA
3rd E.D. PA In re Clouse, 446 B.R. 690 (2010) EPA Yes and in
W.D. PA
D. N]J In re Larzelere, 633 B.R. 677 ERA
4th 4t Cir. In re Murphy, 474 F.3d 143 (2007) [See also Not specified, but likely Perhaps, see
Carroll v. Logan, 735 F3d 147 property not ETA. Most likely In re Boyd,
acquired post-pet. is property of the estate.] EPA/CVA/ERA 618 B.R. 133
(D.S.C.2020)
E.D. VA (Richmond) | Inre Robinson, 2023 Bankr. Lexis 699 EPA, not specified, but Yes
holding seems to
suggest this approach.
E.D. VA (Norfolk) In re Leavell, 190 B.R. 536 EPA Yes
5th N.D. TX Woodard v. Taco Bueno Rests, Inc. (2006) CVA Yes, incl.
W.D. LA In re Wilson, 555 B.R. 547 (2016) ERA W.D. TX
6th E.D. Mich (S. Div.) In re Elassal, 654 B.R. 434 (2023) ERA No, N.D. OH -
BUT ERA...
7th 7t Cir. In re Cherry, 963 F3d 717 (2020) ERA, but only based
upon case-specific
reasons to turnover to
trustee.
8th W.D. MO In re Marsh, 647 B.R. 725 (2023) ERA
E.D. NC (Fayettev.) In re Maynor, 2023 Bankr. Lexis 2884 (2023) EPA, CVA, or ERA
W.D. NC Trantham v. Tate 647 B.R. 139 (2022) CVA (per plan language)
9th 9th Cir. BAP Cal. Franchise Tax Bd. V. Jones (In re Jones) ETA Yes (S.D. CA)
420 B.R. 506 (2009)
Black v. Leavitt (In re Black) 609 B.R. 518
(2019)
D. Idaho In re McCrorey, 2024 Bankr. Lexis 188 (2024) CVA, not stated but
holding seems to
suggest.
10t 10t Cir. Rodriguez v. Barrera, 22 F4th 1217 (2022) ETA
D. KS In re Goodwin, 2022 BanKkr. Lexis 2848 NOT ETA
D. Colo In re Baker, 620 B.R. 655 (2020) ETA
D.NM In re Gonzales, 587 B.R. 363 (2018) ETRA
11t 11t Cir. Telfair vs. First Union Mort. Corp. 216 F.3d ETA Yes
1333 (2000)
D.C.

*For additional info related [no] Duty to Disclose: See Keith M. Lundin, Lundin on Chapter 13, §

127.9, at q 23, lundinonchapter13.com (last visited Aug. 17, 2022).
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AGENDA
Meeting of the Advisory Committee on Bankruptcy Rules
April 11, 2024 | Denver, CO

1. Greetings, Introductions (Judge Connelly)
Tab 1 Committee ROSLET ...c..ooviiiiiriiiiiiicicieceesese et 6
Subcommittee LiaiSONS ......ecuveireieiereieieeiesiieieetee e eie e e e e 11
Chart Tracking Proposed Rules Amendments..........c.cccceeevverieenenns 15
Pending Legislation Chart............ccoooeiieiiiiineieeecceeeeeceee 22
Federal Judicial Center Research Projects.......c..cecceeeviniicicncncnnens 27

2. Approval of minutes of September 14, 2023, meeting (Judge Connelly)
Tab 2 Draft MINULES ....c..oooviiiiniiiiiice e 34
3. Oral reports on meetings of other committees:

A. Standing Committee — January 4, 2024 (Judge Connelly, Professors Gibson and

Bartell)
Tab 3A1 Draft minutes of the Standing Committee meeting ..............cceeuneen. 59
Tab 3A2 March 2024 Report of the Standing Committee to the

Judicial CONTereNnCe........ccvvviieiiieiieece et 86
B. Advisory Committee on Appellate Rules — April 10, 2024 (Judge Bress)
C. Advisory Committee on Civil Rules — April 9, 2024 (Judge McEwen)
D. Bankruptcy Committee — December 7-8, 2023 (Judge Sarah Hall)
4. Intercommittee items.
A. Report of Reporters’ Privacy Rules Working Group (Tom Byron)
Tab 4A March 19, 2024, memo by Tom Byron and Zachary Hawari............ 97

B. Oral Report on Unified Bar Admissions (Professor Struve)

C. Oral Report on the work of the Pro-se-electronic filing working group (Professor
Struve)
5. Report of the Consumer Subcommittee (Judge Harner)
A. Recommendation for final approval of proposed amendments to Rule 3002.1.
Tab 5A March 19, 2024, memo by Professor Gibson ...........ccceevveeveeeneennenn. 107
Advisory Committee on Bankruptcy Rules | April 11, 2024 Page 2 of 266
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AGENDA
Meeting of the Advisory Committee on Bankruptcy Rules
April 11, 2024 | Denver, CO

Rule 3002.1, Committee Note, and Summary of Comments ............ 114
6. Report of the Forms Subcommittee (Judge Kahn)

A. Reconsideration of proposed amendments to OF 309A and 309B (suggestion 22-BK-
E) concerning deadlines for filing a financial management course certificate.

Tab 6A March 19, 2024, memo by Professor Gibson 147

B. Recommendation for final approval of new official forms related to proposed Rule
3002.1 amendments.

Tab 6B March 19, 2024, memo by Professor Gibson ...........ccceveveerenenennene 150
Official Forms 410C13-M1, 410C13-M1R, 410C13-N, 410C13-NR,
410C13-M2, and 410C13-M2R and Committee Note....................... 168
C. Consider technical amendments to conform certain bankruptcy forms to the Restyled
Bankruptcy Rules.
Tab 6C February 29, 2024, memo by Professor Bartell .......c...cccccocevvinnincen. 187

e Official Form 410 (follows Tab 6D)

e Instructions to Official Forms 309A-1, 312, 313, 314, 315, 318,
and 420A

e Director’s Forms 1040, 2630

e Instructions to Director’s Forms 2070, 2100A/B, 2300A, and

D. Recommendation for final approval of proposed amendment regarding the Uniform
Claim Identifier field in Official Form 410.

Tab 6D February 29, 2024, memo by Professor Bartell .............ccoocvevvveinnn. 212
Official Form 410, Committee Note, and Instructions ...................... 213

7. Report of the Technology, Privacy, and Public Access Subcommittee (Judge Oetken)
A. Continued consideration of suggestions 22-BK-I, 23-BK-D, and 23-BK-J concerning

SSN redaction in bankruptcy filings and the elimination of truncated SSNs in some
form captions.

Tab 7A March 17, 2024, memo by Professor Bartell.............cccovveviinrennn. 221
Exhibit A and Exhibit B ........ccccoocoiiiiiiiie 223
Advisory Committee on Bankruptcy Rules | April 11, 2024 Page 3 of 266
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AGENDA
Meeting of the Advisory Committee on Bankruptcy Rules
April 11, 2024 | Denver, CO

B. Consider suggestion 23-BK-C addressing remote testimony in contested matters.

Tab 7B March 6, 2024, memo by Professor Bartell............cccoeeeeriveniennnnnns 238
Proposed Rules 9014(d), 9017, and new Rule 7043, and Committee
Notes included in memo.

8. Report of the Business Subcommittee (Judge McEwen)
A. Recommendation regarding suggestion 23-BK-F to publish proposed amendments to
Rule 3018(c).
Tab 8A March 19, 2024, memo by Professor Gibson...........ccccceevvvervreennnne. 244
Proposed Rule 3018(c) and Committee Note included in memo.
B. Consideration of suggestion 24-BK-A to allow masters in bankruptcy cases and
proceedings.
Tab 8B March 19, 2024, memo by Professor Gibson...........ccccceeevvereveeneennee. 252
9. Appellate Rules Subcommittee (Judge Bress)
A. Recommendation for final approval concerning proposed amendment to Rule
8006(g).
Tab 9A March 5, 2024, memo by Professor Bartell.............cccoooeeviecinenenne 264
Rule 8006(g) and Committee NOte.........cecveereeereieeeieeiieeieeeie e 265
10.  New business.
11.  Future meetings: The next meeting will be on September 12, 2024, Washington, DC.
12. Adjourn.
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MEMORANDUM
TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON CONSUMER ISSUES

SUBJECT: = COMMENTS ON RULE 3002.1 AMENDMENTS
DATE: MARCH 19, 2024

Last August the Standing Committee republished for comment proposed amendments to
Rule 3002.1 (Chapter 13—Claim Secured by a Security Interest in the Debtor’s Principal
Residence). Ten sets of comments concerning the rule were submitted. They range from
addressing specific wording issues and proposed deadlines to raising some broader issues, such
as the scope of the rule and whether limitations should be placed on the authority to file a motion
to determine the status of a mortgage.

The Subcommittee considered these comments during its meeting on March 5 and now
recommends the changes discussed in this memo in response to the comments. Following the
memo in the agenda book are a draft of Rule 3002.1 as proposed for the Advisory Committee’s
approval and a summary of all the comments that were submitted.

Subdivision (a) — In General

The Subcommittee recommends that the word “contractual” be deleted from line 9 and
that instead the clause read, “for which the plan provides for the trustee or debtor to make
payment on the debt.” Several comments were submitted suggesting this deletion. They
explained that sometimes home mortgages may be modified in chapter 13—such as those paid in
full or short-term mortgages—and they are paid according to the terms of the plan, rather than
strictly according to the terms of the contract. The Subcommittee thought that the rule should

apply in this situation and that making this change would not require republication.
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Comments suggested other expansions of the rule’s applicability that the Subcommittee
decided against. These included making the rule applicable to mortgages on property other than
the debtor’s principal residence and to liens not created by agreement, such as statutory liens.
These suggestions may have merit, as they would assist debtors in emerging from chapter 13
with mortgages and other types of real-property liens current or paid in full. However, because
proposed amendments to the rule have now been published twice, the Subcommittee did not
want to propose any changes to subdivision (a) that would require yet another publication. It
thought that expanding the rule beyond the debtor’s principal residence or making it applicable
to statutory liens runs that risk. Otherwise, new types of creditors could be affected who were
not given notice that the rule would apply to them.

The Subcommittee also declined to recommend any additional change to subdivision
(a)—beyond deleting “installment”—to clarify that the rule applies to reverse mortgages for
which there has been a default. Instead it recommends an expanded discussion in the Committee
Note (lines 298-300) to clarify the rule’s applicability to mortgages of that type.

Subdivision (b) — Notice of a Payment Change: Home-Equity Line of Credit; Effect of an
Untimely Notice; Objection

In response to several of the mortgage organizations’ comments, the Subcommittee
recommends stating in subdivision (b)(3)(B) that a payment decrease is effective on the actual
payment due date, even if that date is in the past. There are instances where a payment decrease
is retroactively applied, and the debtor should get the benefit of that decrease. As revised,
(b)(3)(B) would state that the effective date of the new payment amount is, “when the notice

concerns a payment decrease, on the actual payment due date, even if prior to the notice.”
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The National Bankruptcy Conference (“NBC”) commented that Official Form 410-S1
should be modified to provide for the new HELOC disclosures. That matter has already been
acted on. On the Advisory Committee’s recommendation, the Standing Committee at its January

meeting approved amendments to the form for publication in August.

Subdivision (e) — Determining Fees, Expenses, or Charges

The Subcommittee recommends no changes to the published version of subdivision (e).
Two mortgage organizations commented that the time to challenge fees, expenses, or charges
that have been noticed should be shorter. The existing rule has a one-year deadline because the
amount involved might be so small that it would be more cost effective to challenge several in
one motion. The proposed provision allows the court to shorten the period if requested by a
party in interest. It was added with late-in-the-case motions in mind. The Subcommittee also
does not recommend authorizing an extension of the deadline beyond one year, as the NBC
suggested. One year seems adequate, especially given the mortgage groups’ assertion that the

time period is too long.

Subdivision (f) — Motion to Determine Status; Response; Court Determination

The Subcommittee recommends making two changes to this subdivision. First, in (f)(2)
it recommends extending the deadline for responding to a trustee’s or debtor’s motion from 21 to
28 days. Mortgage organizations commented that they need that amount of time to respond
properly, and it is the amount of time that subdivision (g)(3) provides for responding to the

trustee’s end-of-case notice.
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Second, the Subcommittee agrees with the NBC’s comment that on line 157 the phrase
“and enter an appropriate order” should be added at the end of the sentence in order to be
consistent with other provisions in the rule about the court’s determination.

Mortgage organizations suggested a number of limitations that they thought should be
added to prevent the abusive use of this subdivision. Those restrictions included limiting the
time period during which a motion to determine the status of a mortgage could be filed or
limiting the number of times it could be filed, specifying potential remedies for the mortgage
claimant if the provision is misused, providing that a pro se debtor must provide an attestation as
to the facts set forth in the motion, and providing that it is a ground for setting aside an adverse
order if the movant failed to name and serve the correct mortgage claimant/servicer. The
Subcommittee recommends that no changes be made in response to the comments. If a debtor,
debtor’s attorney, or trustee files a motion under this provision, Rule 9011 applies and could
result in sanctions if the court determines that the motion was filed “for any improper purpose”
or that the factual allegations lack evidentiary support. Furthermore, relief would be available
outside of this rule if an adverse order is entered against a party that was not served.

Subdivision (g) — Trustee’s End-of-Case Notice of Payments Made; Response; Court
Determination

The Subcommittee recommends that in the title and in subdivision (g)(1), the words
“payments” and “paid” be changed to “disbursements” and “disbursed.” That terminology better
describes the role of chapter 13 trustees; they are disbursing agents, not payors. The
Subcommittee also recommends deleting two uses of “contractual” in (g)(1)(B) to be consistent

with the recommended change to subdivision (a).
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In subdivision (g)(1)(A), the Subcommittee recommends deleting “if any” on line 167
after “what amount” in order to avoid suggesting that a trustee who makes no disbursements to
the mortgage claim holder does not need to file an end-of-case notice. It also recommends
adding to the Committee Note at lines 359-362 the statement that “If the trustee has disbursed
no amounts to the claim holder under either or both categories, the notice should be filed stating
$0 for the amount disbursed.”

Several comments noted that in subdivision (g)(4)(A), no deadline was stated for filing a
motion to determine the status of the mortgage if the claim holder responded to the trustee’s
notice. It merely said that the motion could be filed “[a]fter service of the response.” Agreeing
with the comments, the Subcommittee recommends that the first sentence of subparagraph (A)
be rewritten to make a 45-day deadline applicable to that situation as well as to when the claim
holder does not respond to the notice.

In subdivision (g)(4)(B), the Subcommittee recommends that the time for the claim

holder to respond to the motion be changed from 21 to 28 days, just as in subdivision (f)(2).

Subdivision (h) — Claim Holder’s Failure to Give Notice or Respond

The Subcommittee recommends no changes to this subdivision. The NBC suggested that
subdivision (h) include sanction provisions similar to Civil Rule 37(b)(2) for failure to comply
with a court order entered under the rule. These sanctions would include holding the disobedient
party in contempt, directing that the matters embraced in the order or other designated facts be
taken as established for purposes of a contested matter or adversary proceeding arising in or
related to the case, and prohibiting the claim holder from supporting or opposing designated

claims or defenses or from introducing designated matters in evidence.
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The Subcommittee concluded that the sanction of contempt is not appropriate here and
that subdivision (h)(1) already sufficiently addresses the NBC’s other proposed sanctions. The
orders authorized by Rule 3002.1 are unlike the orders for which Civil Rule 37(b)(2) applies.
The latter rule provides sanctions, including contempt, for the failure “to provide or permit
discovery,” including disobeying an order under Rule 37(a) compelling discovery. These are
orders requiring a party to do something. See, e.g., Taggart v. Lorenzen, 139 S. Ct. 1795, 1801
(2019) (“Under traditional principles of equity practice, courts have long imposed civil contempt
sanctions to ‘coerce the defendant into compliance’ with an injunction or ‘compensate the
complainant for losses’ stemming from the defendant's noncompliance with an injunction.”).
The orders authorized by Rule 3002.1, by contrast, do not compel action. Instead, they are in the
nature of declaratory judgments, determining the status of the mortgage. As such, they are
enforceable by precluding the losing party from relitigating the issues or taking positions
contrary to the orders, but not by civil contempt.

Committee Note

In addition to the changes discussed above, the Subcommittee recommends conforming

changes to the Committee Note.
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MEMORANDUM
TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON FORMS

SUBJECT: COMMENTS ON RULE 3002.1 FORMS
DATE: MARCH 19, 2024

Last August the Standing Committee published for comment six new official forms that
were proposed to implement proposed amendments to Rule 3002.1 (Chapter 13—Claim Secured
by a Security Interest in the Debtor’s Principal Residence). Ten sets of comments concerning
these forms were submitted.

The Subcommittee carefully considered these comments during its meetings on February
26 and 28. This memo explains the Subcommittee’s recommendations for changes to the forms
and Committee Note in response to the comments. Following in the agenda book are summaries
of all of the comments, with brief discussions, and the six forms and Committee Note as
proposed for final approval by the Advisory Committee.

The Motion Forms:
Official Form 410C13-M1(Motion Under Rule 3002.1(f)(1) to Determine the Status of the

Mortgage Claim) and Official Form 410C13-M2 (Motion Under Rule 3002.1(g)(4) to Determine
Final Cure and Payment of Mortgage Claim)

The Subcommittee recommends that the following changes be made to both of these
forms:

e Change “paid” to “disbursed” in Part 2b, d, and e. Chapter 13 trustees act as
disbursement agents; they do not “pay” the mortgage.

e Delete “and allowed” before “under” in Part 3a and add “and not disallowed” at the end
of that item. As noted by the National Bankruptcy Conference, postpetition fees,
expenses, and charges are not “allowed” under Rule 3002.1(c). If no motion is filed
under Rule 3002.1(e), there is no court determination that the fees are allowed.
Moreover, because the notice of fees is not subject to Rule 3001(f), the fees are not
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deemed allowed. If, however, the court did rule on them and disallowed them, they
should not be included.

e Delete “contractual” in Part 4 before “obligations.” This change conforms to a change to
Rule 3002.1(a) being recommended by the Consumer Subcommittee.

e Add anew section 5 in brackets to allow the trustee or debtor to add other relevant
information. This change was suggested after the Subcommittee’s meetings and has not
been discussed or approved by it. The Advisory Committee should consider whether this
change should be made in order to accommodate plans that provide for a less
conventional treatment of the home mortgage.

e Add lines for address, phone number, and email after the moving party’s signature to
comply with Rule 9011(a).

In addition to the changes listed above, the Subcommittee recommends the following
change to Form 410C13-M2:

e Add “the” before “Mortgage” in the title of the form to be consistent with the other
forms.

The Motion Response Forms:

Official Form 410C13-M1R (Response to [Trustee’s/Debtor’s] Motion Under Rule 3002.1(f)(1)
to Determine the Status of the Mortgage Claim) and Official Form 410C13-M2R (Response to
[Trustee’s/Debtor’s] Motion Under Rule 3002.1(g)(4) to Determine Final Cure and Payment of

the Mortgage Claim)

The Subcommittee recommends that the following changes be made to both of these
forms:
e Add at the beginning of Part 2: “The total amount received to cure any arrearages as of

the date of this response is $ . This will directly respond to Part 2e
of the motion.

e Create separate responses for prepetition and postpetition arrearages to correspond with
the breakdown of those amounts in the motion.

e Change the direction to “Check all that apply” since now more than one statement could
be asserted.

e Put all three check boxes at the beginning of Part 3, and make that section subpart (a).
Move the direction to attach a payoff statement to subpart (b), along with the seven items

of information to be supplied. These changes respond to the comments that a payoff

2
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statement and the information requested are needed in situations in which the claim
holder says that the debtor is not current, as well as when current.

e Delete “contractual” before “payments” in Part 3(a) for the reason previously stated.

e In Part 4 delete the requirement to use the format of Official Form 410A, Part 5.
Mortgage groups commented that this format does not work for distinguishing between
prepetition arrears and postpetition defaults.

e In the third bullet point of Part 4, change “assessed to the mortgage” to “that the claim
holder asserts are recoverable against the debtor or the debtor’s principal residence.”
This language tracks the language of Rule 3002.1(c) and is clearer.

The Trustee’s Notice:
Official Form 410C13-N (Trustee’s Notice of Payments Made)

The Subcommittee recommends that the following changes be made to this form:

e In the title, change “Payments” to “Disbursements” to reflect more accurately the
trustee’s role.

e In Part 2, delete the space for the date of the debtor’s completion of payments. Trustees
commented that the date is ambiguous and is not needed.

e Change the title of Part 3 from “Amount Needed to Cure Default” to “Arrearages.” If the
debtor has been making direct payments, the trustee may not be aware of defaults.

e For the same reason, delete the request for “Allowed amount of postpetition arrearage, if
any.” Also delete the question asking whether the debtor has cured all arrearages.

e In3b, ¢, and d, change “paid” to “disbursed” for the reason previously stated.

e In Part 4, delete “contractual” for the reason previously stated.

e Add a check box for “other” to allow for hybrid situations.

e Change the statement in Part 4c to the date of the trustee’s last disbursement, rather than
when the next mortgage payment is due. Commenters noted that by the time the notice is
filed, additional payments may have already come due and might have been paid by the

debtor. Add a statement explaining that future payments are the debtor’s responsibility.

e In Part 5, delete “Amount of allowed postpetition fees, expenses, and charges.” The
trustee may not have this information.

e Delete “as of the date of this notice” as unnecessary.
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Response to Notice
Official Form 410C13-NR (Response to Trustee’s Notice of Payments Made)

The Subcommittee recommends that the following changes be made to this form:

e In the title, change “Payments” to “Disbursements” to be consistent with the proposed
change to the title of the notice.

e In the first line, correct the citation. Change to Rule 3002.1(g)(3).
e Change the title of Part 2 to “Arrearages” to correspond with Part 3 of the notice.
e Add at the beginning of Part 2: “The total amount received to cure any arrearages as of

the date of this response is $ .’ This will capture amounts paid by
both the trustee and the debtor.

e In Part 3, delete “contractual” for the reason previously stated.

e Put all three check boxes at the beginning of Part 3, and make that section subpart (a).
Move the direction to attach a payoff statement to subpart (b), along with the seven items
of information to be supplied. These changes respond to the comments that a payoff
statement and the information requested are needed in situations in which the claim
holder says that the debtor is not current, as well as when current.

e In Part 4, delete the requirement to use the format of Official Form 410A, Part 5.
Mortgage groups commented that this format does not work for distinguishing between
prepetition arrears and postpetition defaults.

e In the third bullet point of Part 4, change “assessed to the mortgage” to “that the claim
holder asserts are recoverable against the debtor or the debtor’s principal residence.”

This language tracks the language of Rule 3002.1(c) and is clearer.

Committee Note

The Subcommittee recommends that the following changes be made to the Committee
Note to conform to the changes proposed to be made to the forms and Rule 3002.1 and in
response to comments. Line references are to the Committee Note as published.
e Delete “contractual” throughout the note when referring to postpetition payments.
e On line 11, change the title of the trustee’s notice.

e On line 20, change “21 days” to “28 days” to conform to the proposed change to Rule
3001.2()(2).
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e On line 27, change “or” to “and.”
e On line 30, delete “using the format of Official Form 410A, Part 5.”

e On line 38, add this sentence: “If the trustee did not disburse any funds, the trustee should
report in Parts 3 and 4 that she has paid $0.00.”

e On line 39, add “or provide the web address where it can be accessed” to the end of the
sentence.

e On line 45, add “It must also provide a payoff statement.”
e On line 48, delete “using the format of Official Form 410A, Part 5.”

e On line 64, change “21 days” to “28 days” to conform to the proposed change to Rule
3001.2(g)(4)(B).

e On line 71, change “or” to “and.”

e On line 74, delete “using the format of Official Form 410A, Part 5.”
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COMMENTS ON THE RULE 3002.1 FORMS

General Comments
2023-0002-0007 — Kurt Anderson. The entire form numbering system needs to be revamped to
track with the rules numbering. It is confusing for a non-regular practitioner on a specific issue
such as this one—despite references in the rules themselves—to try to correlate a 400 series form
with a 3000 series rule. I note that my district’s local form numbers closely track the related rule
numbering.

2023-0002-0008 — Minnesota State Bar Association. We support the proposed new forms.

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). It would
be helpful to have a set of instructions for the forms.

2023-0002-0014 — Mortgage Bankers Assoc. Prepare instructions for the forms.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Consider better ways to
exchange data anticipated by this proposed rule. One suggestion is to leverage the National Data
Center for the electronic exchange of information required for determinations of status and final
cure. The electronic exchange of information is efficient and cost-effective and allows for
automated analysis of data and identification of variances. Also provide line-by-line instructions
on what information needs to be provided, and define terms.

Instructions for the forms, including any necessary definitions, will be written prior to the
December 1, 2025, effective date of the forms. Instructions do not need to be approved by the
Standing Committee or the Judicial Conference.

No action should be taken on Mr. Anderson’s and ICE Mortgage’s suggestions. With
respect to Mr. Anderson’s suggestion to renumber the official forms, such an undertaking would
require amending all of the restyled rules that refer by number to relevant forms. Because the
restyling project was just completed, further widespread revision is not advisable now.
Furthermore, there is a rationale for the current numbering system, and the new form references
in the rules should be helpful to users.

ICE Mortgage’s suggestion for the electronic exchange of information is beyond the
scope of the current project of revising Rule 3002.1 and related forms.

Official Form 410C13-M1 (Motion Under Rule 3002.1(f)(1) to Determine the Status of the
Mortgage Claim)

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). This form
should require a debtor to sign an oath or affidavit to ensure the accuracy of the information
provided and to deter abuse.
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023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
This form should require a debtor to execute an affidavit or oath.

No action needs to be taken in response to these comments. A debtor who files this
motion must sign it. Rule 9011 provides that the signature constitutes a certification that, among
other things, the motion is not being filed for an improper purpose and that factual contentions
have evidentiary support.

Part 2

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define the following terms:
“prepetition arrearage” (Do postpetition arrearages that are reported as supplements to the proof
of claim become prepetition arrearages? If not, where are they reported?); “allowed amount of
postpetition arrearage” and “total amount of postpetition arrearage” (Do these amounts include
all delinquent postpetition payments, including agreed orders related to postpetition amounts
due? Do these amounts include approved postpetition fees that remain unpaid?); “total amount
of arrearages paid” (Is that the sum of 2.b. and 2.d.7?).

No change needs to be made to the form. The instructions can clarify if necessary.
Part 3

2023-0002-0009 — National Bankruptcy Conference. Part 3.a. asks the debtor or trustee to
state the amount of postpetition fees, expenses, and charges noticed and allowed under Rule
3002.1(c). Postpetition fees, expenses, and charges are not “allowed” under Rule 3002.1(c). If
no motion is filed under Rule 3002.1(e), there is no court determination that the fees are allowed.
Moreover, because the notice of fees is not subject to Rule 3001(f), the fees are not deemed
allowed. Suggested change:

Delete “and allowed.” The instructions for the form might indicate that the amount
should not include any fees, expenses, and charges that the court has determined are not
required to be paid under Rule 3002.1.

The point is well taken. Make the suggested change.

Official Form 410C13-M1R (Response to [Trustee’s/Debtor’s] Motion Under Rule
3002.1(H(1) to Determine the Status of the Mortgage Claim

Part 2

2023-0002-0009 — National Bankruptcy Conference. Unlike the motion form (M1), Part 2 of
this response form does not require a breakdown of arrearages between prepetition and
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postpetition. That breakdown would be helpful and would make this form consistent with Form
410C13-NR (Response to Trustee’s Notice of Payments Made).

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define “any arrearage.” (Is this
just prepetition arrearages, or does it include delinquent postpetition payments? Should just be
prepetition, and postpetition amount should be reported in Part 3).

Asking separately for prepetition and postpetition arrearages will make the form
consistent with the motion form.

Part 3

2023-0002-0009 — National Bankruptcy Conference. Consistent with our suggestion that
“contractual” be deleted in Rule 3002.1(a), we suggest that the references to “postpetition
contractual payments” be changed to “postpetition payments.”

This part would provide more helpful responses if the information were requested in the
following three categories: 1) the debtor is current on all postpetition payments (which would be
limited to periodic payments for principal, interest and escrow), 2) the debtor is not current on all
postpetition payments, and 3) the debtor has fees, expenses and costs due and owing. By
including fees, costs and expenses as part of the “postpetition contractual payments,” the
proposed form fails to distinguish between our designated categories 1 and 3.

The claim holder is required to provide a payoff statement and important account
information about the status of the loan only if the debtor is current with postpetition payments.
If the claim holder believes the debtor is not current, then it need only provide the date of the
postpetition payment that first became due. Access to detailed information about the status of
the loan by the trustee and debtor is even more critical when a default is being asserted.
Suggested change:

Request the claim holder to provide a payoff statement and a response to the seven listed
data points even if the debtor is not current with postpetition payments.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
With respect to the requirement that the responding creditor attach a payoff statement in support
of its response, such requirement is somewhat onerous and exceeds the scope of a typical Notice
of Final Cure/Motion to Determine inquiry, which is usually limited to the whether the subject
loan is current. The recommendation is that the requirement be removed.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define “negative escrow
amount.” When should it be reported here rather than on the line for “balance of the escrow
account”?
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The form should conform to the Consumer Subcommittee’s decision to delete
“contractual.” With regard to the checkbox statements, the intent was to have the claim holder
state that everything is current (box 1) or, if not, indicate what is in arrears: postpetition periodic
payments (box 2) and/or postpetition fees, expenses, charges, etc. (box 3). It does not appear
that the NBC’s suggested categories are preferable.

The form should require all respondents to provide the information Part 3 and attach a
payoff statement, not just those who say that payments are current. This can be achieved by
putting the three checkboxes first in Part 3 and then including the statement “The claim holder
attaches a payoff statement and provides the following information as of the date of this response

2

Part 4

2023-0002-0009 — National Bankruptcy Conference. The claim holder is required to disclose
in a payment history, if applicable, the amounts for “all fees, costs, escrow and expenses
assessed to the mortgage.” It is not clear what “assessed to the mortgage” means. Change to:
“all fees, costs, escrow and expenses assessed to the debtor.”

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). The
requirement to use the format of the Official 410A, Part 5 for the payment history should be
deleted, or the forms should state that the claim holder may use the Official 410A format but is
not required to do so. Questions and confusion may arise, in part, because Part 5 of the 410A is
intended to capture a prepetition payment history and does not lend itself to distinguishing
between outstanding prepetition arrears from any postpetition delinquency.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
Rather than requiring the respondent to use the format of Form 410A, Part 5, this form should
just ask for a payment history. The Part 5 format does not distinguish between prepetition
arrears and postpetition defaults. Remove the requirement to use that format, or specify that the
claim holder “may” use the Official 410A format but is not required to do so.

2023-0002-0014 — Mortgage Bankers Assoc. Either remove the requirement to use the format
of Form 410A, Part 5; make using the form optional; or explain how this information can be
provided on the form.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Do not require a specific form
or format to report the information requested in this section.

The requirement for a specific format for the payment history should be removed.
Change “all fees, costs, escrow and expenses assessed to the mortgage” to “all fees, costs,
escrow, and expenses that claim holder asserts are recoverable against the debtor or the debtor’s
principal residence.” That’s the language of Rule 3002.1(c).

Official Form 410C13-N (Trustee’s Notice of Payments Made)

Part 2

4
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2023-0002-0011 - NACTT Mortgage Committee (Subcommittee on Rule 3002.1). Part 2
asks for the date the debtor completed all payments due to the trustee. What date is to be given:
the date the debtor submitted the payment to the trustee, the date the trustee received the
payment, or the date the trustee was assured that the payment was made with good funds
following the expiration of any applicable payment hold? Is the date even needed?

2023-0002-0016 — N.D. Ga. Chapter 13 Trustees. Eliminate the requirement of entering the
date of the debtor’s last payment to complete the chapter 13 plan. This information may not
always be easily discernible, and the inclusion of this date does not seem to serve any function.
There is also a contradiction between the form and the committee note with regard to the second
sentence of Part 2. While the Official Form states that the trustee may attach a disbursement
ledger for the claimant or provide the web address where such a ledger may be found, the
committee note at lines 38 and 39 states that the ledger must be attached to the form.

Change to “On ; The debtor has completed all payments due the
trustee under the chapter 13 plan. A copy of the trustee’s disbursement ledger for all payments to
the claim holder is attached or may be accessed here: (web address).” Change
lines 38-39 of the Committee Note as follows: “The trustee must also provide her disbursement
ledger for all payments she made to the claim holder or provide the web address where it can be
accessed.”

Part 3

2023-0002-0011 - NACTT Mortgage Committee (Subcommittee on Rule 3002.1). In a non-
conduit plan, the trustee may not know whether a postpetition payment default has occurred and
therefore may not know if there is a postpetition arrearage, the amount of that arrearage, or
whether that arrearage has been cured. This would make it impossible to complete Part 3
accurately.

2023-0002-0012 — Pam Bassel. The trustee may not know about postpetition arrearages if the
debtor has been making mortgage payments directly. Suggested change:

C. Total amount of postpetition arrearage to be paid by the trustee as of the date of
the notice.
e. Total amount of arrearages paid by the trustee as of the date of the notice.
Has the trustee paid all arrearages known to the trustee?
Yes
No

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define the following terms:
“prepetition arrearage” (Do postpetition arrearages that are reported as supplements to the proof
of claim become prepetition arrearages? If not, where are they reported?); “amount of
postpetition arrearages” and “total amount of postpetition arrearages” (Do these amounts include
all delinquent postpetition payments, including agreed orders related to postpetition amounts
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due? Do these amounts include approved postpetition fees that remain unpaid?); and “total
amount of arrearages paid” (Is that the sum of 3.b. and 3.d.?).

2023-0002-0016 — N.D. Ga. Chapter 13 Trustees. Lines b, ¢, d, and e are problematic for
trustees with direct-pay mortgage cases. While it is common for postpetition mortgage
arrearages to arise in direct-pay cases, how these are addressed can vary greatly. Because of this,
a trustee in such a jurisdiction may simply lack the knowledge, without conducting extensive
research, to correctly complete this part of the form.

The items listed should allow for different practices regarding what the trustee disburses.
Also in line b., add “of” before “prepetition.” In a direct-pay (non-conduit) plan, the trustee can
state $0 if that is the case. The instructions can address any of the uncertainties raised by ICE
Mortgage.

Part4

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). There
could be confusion as to how the trustee is to complete this part of form in the situation in which
a postpetition payment default occurs and the debtor modifies the plan to pay the defaulted
payments through disbursements by the trustee. Which box should the trustee mark when a
portion of the postpetition payments were disbursed directly by the debtor to the mortgage
claimant and part of the postpetition payments was disbursed by the trustee? The trustee will
also not be in a position to state whether the debtor is current on all of the postpetition
contractual payments or when the next mortgage payment is due. With respect to stating when
the next mortgage payment is due, there can be confusion because by the time the trustee files
the Notice of Payments Made, other ongoing contractual payments will have come due and may
have been paid by the debtor following completion of the plan payments. It is unclear what
“next” means in that situation. It would be better to ask for the date of the next payment
following completion of the plan or the date of the trustee’s last payment pursuant to the plan.

2023-0002-0012 — Pam Bassel. Part 4 contains a statement about when the next mortgage
payment is due. Even when a conduit trustee has made all the postpetition contractual payments,
by the time the trustee files the Notice of Payments Made, other ongoing contractual payments
will have come due and may have been paid by the debtor following completion of the plan
payments. Suggested change:

c. The last ongoing mortgage payment made by the trustee was the payment due on
. All subsequent ongoing mortgage payments must be made
directly by the debtor to the mortgage claimant.

Advisory Committee on Bankruptcy Rules | April 11, 2024 Page 160 of 266

374



AMERICAN BANKRUPTCY INSTITUTE

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
An issue with stating when the next mortgage payment is due, even when the trustee has made
all the postpetition contractual payments, is that by the time the trustee files the Notice of
Payments Made, other ongoing contractual payments will have come due and may have been
paid by the debtor following completion of the plan payments. Ask instead for the date the next
mortgage payment following the completion of the plan is due.

2023-0002-0014 — Mortgage Bankers Assoc. Part 4 of this form requires the claim holder to
state when the next mortgage payment is due. However, by the time a debtor receives this form,
it is possible that this next payment date has already passed. The form should specify which of
the next possible due dates to use.

2023-0002-0016 — N.D. Ga. Chapter 13 Trustees. As outlined in our comment regarding the
rule, we suggest that the term “contractual” be removed from this part of the form. Furthermore,
we suggest adding a third and maybe a fourth checkbox. This third checkbox could be used for
other scenarios that do not lend themselves to the first two checkboxes. Such a scenario could
include total debt claims in which the trustee is paying the entire mortgage debt, but as provided
for in the chapter 13 plan rather than the mortgage contract. A third checkbox might be “Trustee
paid claim in full,” and fourth might be “Other.”

Change “Next mortgage payment due,” and make Pam Bassel’s suggested change.
Delete “contractual” in response to the Consumer Subcommittee’s recommendation to make that
change to the rule. Add a third checkbox for “Other” and a space to explain.

Part 5
2023-0002-0009 — National Bankruptcy Conference. Delete “allowed.”

2023-0002-0011 - NACTT Mortgage Committee (Subcommittee on Rule 3002.1). In non-
conduit jurisdictions, the trustee does not track the allowed amount or payment of postpetition
fees, expenses, and charges. While the trustee could insert -0- in the blank next to “Amount of
postpetition fees, expense, and charges paid by the trustee as of the date of notice,” the trustee
will not be able to state the allowed amount of those fees, expenses, and charges.

2023-0002-0012 — Pam Bassel. In direct pay cases, the trustee does not track the allowed
amount or payment of post-petition fees, expenses, and charges. Suggested change:

Delete the line reading, “Amount of allowed postpetition fees, expenses, and charges” or
change the language to read, “Amount of allowed postpetition fees, expenses, and
charges to be paid by the trustee.”

2023-0002-0016 — N.D. Ga. Chapter 13 Trustees. Delete this part of the form for direct pay
cases. The first line of this part requires the trustee to list the total amount of allowed
postpetition fees, charges, and expenses. However, lenders are already required to file notices of
these fees, charges, and expenses under Rule 3002.1(c). Furthermore, it is the practice in our
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jurisdiction for the trustee to not automatically pay these post-petition fees, charges, and
expenses unless specifically directed to do so by the chapter 13 plan or an order of the court.
Requiring the trustee to tally and list them when they are already in the record is burdensome and
unnecessary.

Just ask for the “Amount of postpetition fees, expenses, and charges disbursed by the
trustee.”

Official Form 410C13-NR (Response to Trustee’s Notice of Payments Made)

Part 2

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Indicate whether “the amount to
cure the postpetition arrearage” includes unpaid fees and charges.

If this is a problem, the instructions can clarify.
Part 3

2023-0002-0006 — January Bailey. In addition to stating the unpaid principal balance, the claim
holder should have to check a box indicating whether this balance matches the amortization
schedule from the note or the last loan modification. Sometimes the lender says that the debtor is
now current, but it has applied payments differently, and the principal balance remaining does
not match what the amortization schedule would have been.

2023-0002-0009 — National Bankruptcy Conference. Consistent with our suggestion that
“contractual” be deleted in Rule 3002.1(a), we suggest that the references to “postpetition
contractual payments” be changed to “postpetition payments.”

This part would provide more helpful responses if the information were requested in the
following three categories: 1) the debtor is current on all postpetition payments (which would be
limited to periodic payments for principal, interest and escrow), 2) the debtor is not current on all
postpetition payments, and 3) the debtor has fees, expenses and costs due and owing. By
including fees, costs and expenses as part of the “postpetition contractual payments,” the
proposed form fails to distinguish between our designated categories 1 and 3.

The claim holder is required to provide a payoff statement and important account
information about the status of the loan only if the debtor is current with postpetition payments.
If the claim holder believes the debtor is not current, then it need only provide the date of the
postpetition payment that first became due. Access to detailed information about the status of
the loan by the trustee and debtor is even more critical when a default is being asserted.
Suggested change:

Request the claim holder to provide a payoff statement and a response to the seven listed
data points even if the debtor is not current with postpetition payments.
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2023-0002-0012 — Pam Bassel. Part 3 should be rearranged slightly. As the form is currently
drafted, the respondent must provide the detailed information in the seven lines in Part 3 only if
the respondent agrees that the account is current and in good standing. However, the information
in those seven lines is also very useful if the respondent asserts that the debtor is not current on
all postpetition payments or that the debtor owes fees, charges, expenses, negative escrow
amounts, or other costs. Suggested change:

Move all the check boxes so that they are above the line beginning “Date next
postpetition payment from the debtor is due.” The respondent can then check the
applicable box and include the relevant information.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
With respect to the requirement that the responding creditor attach a payoff statement in support
of its response, such requirement is somewhat onerous and exceeds the scope of a typical Notice
of Final Cure/Motion to Determine inquiry, which is usually limited to the whether the subject
loan is current. The recommendation is that this requirement be removed.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define “negative escrow
amount.” When should it be reported here rather than on the line for “balance of the escrow
account”?

Make the same changes as made to Part 3 of Official Form 410C13-M1R. The
information referred to by Ms. Bailey is not needed.

Part 4

2023-0002-0009 — National Bankruptcy Conference. The claim holder is required to disclose
in a payment history, if applicable, the amounts for “all fees, costs, escrow and expenses
assessed to the mortgage.” It is not clear what “assessed to the mortgage” means. Change to: “all
fees, costs, escrow and expenses assessed to the debtor.”

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). The
requirement to use the format of the Official 410A, Part 5 for the payment history should be
deleted, or the forms should state that the claim holder may use the Official 410A format but is
not required to do so. Questions and confusion may arise, in part, because Part 5 of the 410A is
intended to capture a prepetition payment history and does not lend itself to distinguishing
between outstanding prepetition arrears from any postpetition delinquency.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
Rather than requiring the respondent to use the format of Form 410A, Part 5, these forms should

just ask for a payment history. The Part 5 format does not distinguish between prepetition
arrears and postpetition defaults. Suggested change:
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Remove the requirement to use the format of the Official 410A or specify that the claim
holder “may” use the Official 410A format but is not required to do so.

2023-0002-0014 — Mortgage Bankers Assoc. Either remove the requirement to use the format
of Form 410A, Part 5; make using the form optional; or explain how this information can be
provided on the form.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Do not require a specific form
or format to report the information requested in this section.

Make the same changes as made to Part 4 of Official Form 410C13-M1R.

Official Form 410C13-M2 (Motion Under Rule 3002.1(g)(4) to Determine Final Cure and
Pavment of Mortgage Claim)

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). This form
should require a debtor to sign an oath or affidavit to ensure the accuracy of the information
provided and to deter abuse.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
This form should require a debtor to execute an affidavit or oath.

Judge Bates — He noted that, unlike the response form, there is no “the” before “Mortgage
Claim” in the title of this form.

Add “the” to the title. Do not require an oath or affidavit.
Part 2

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define the following terms:
“prepetition arrearage” (Do postpetition arrearages that are reported as supplements to the proof
of claim become prepetition arrearages? If not, where are they reported?); “allowed amount of
postpetition arrearage” and “total amount of postpetition arrearage” (Do these amounts include
all delinquent postpetition payments, including agreed orders related to postpetition amounts
due? Do these amounts include approved postpetition fees that remain unpaid?); “total amount
of arrearages paid” (Is that the sum of 2.b. and 2.d.?).

10
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No action needs to be taken on the form. The instructions can clarify if necessary.
Part 3

2023-0002-0009 — National Bankruptcy Conference. Part 3.a. asks the debtor or trustee to
state the amount of postpetition fees, expenses, and charges noticed and allowed under Rule
3002.1(c). Postpetition fees, expenses, and charges are not “allowed” under Rule 3002.1(¢c). If
no motion is filed under Rule 3002.1(e), there is no court determination that the fees are allowed.
Moreover, because the notice of fees is not subject to Rule 3002.1(f), the fees are not deemed
allowed. Suggested change:

Delete “and allowed.” The instructions for the form might indicate that the amount
should not include any fees, expenses, and charges that the court has determined are not
required to be paid under Rule 3002.1.

Make the suggested change.

Official Form 410C13-M2R (Response to [Trustee’s/Debtor’s] Motion to Determine Final
Cure and Pavment of the Mortgage Claim)

Part 2

2023-0002-0009 — National Bankruptcy Conference. Unlike the motion form (410C13-M2),
Part 2 of this response form does not require a breakdown of arrearages between prepetition and
postpetition. That breakdown would be helpful and would make this form consistent with Form
410C13-NR (Response to Trustee’s Notice of Payments Made).

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define “any arrearage.” (Is this
just prepetition arrearages, or does it include delinquent postpetition payments? Should just be
prepetition, and postpetition amount should be reported in Part 3).

Make the same changes as made to Part 2 of Official Form 410C13-M1R.
Part 3
2023-0002-0009 — National Bankruptcy Conference. Consistent with our suggestion that
“contractual” be deleted in Rule 3002.1(a), we suggest that the references to “postpetition
contractual payments” be changed to “postpetition payments.”
This part would provide more helpful responses if the information were requested in the
following three categories: 1) the debtor is current on all postpetition payments (which would be

limited to periodic payments for principal, interest and escrow), 2) the debtor is not current on all
postpetition payments, and 3) the debtor has fees, expenses and costs due and owing. By

11
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including fees, costs and expenses as part of the “postpetition contractual payments,” the
proposed form fails to distinguish between our designated categories 1 and 3.

The claim holder is required to provide a payoff statement and important account
information about the status of the loan only if the debtor is current with postpetition payments.
If the claim holder believes the debtor is not current, then it need only provide the date of the
postpetition payment that first became due. Access to detailed information about the status of
the loan by the trustee and debtor is even more critical when a default is being asserted.
Suggested change:

Request the claim holder to provide a payoff statement and a response to the seven listed
data points even if the debtor is not current with postpetition payments.

2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
With respect to the requirement that the responding creditor attach a payoff statement in support
of its response, such requirement is somewhat onerous and exceeds the scope of a typical Notice
of Final Cure/Motion to Determine inquiry, which is usually limited to the whether the subject
loan is current. The recommendation is that the requirement be removed.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Define “negative escrow
amount.” When should it be reported here rather than on the line for “balance of the escrow
account™?

Make the same changes as made to Part 3 of Official Form 410C13-M1R.

Part 4

2023-0002-0009 — National Bankruptcy Conference. The claim holder is required to disclose
in a payment history, if applicable, the amounts for “all fees, costs, escrow and expenses
assessed to the mortgage.” It is not clear what “assessed to the mortgage” means. Change to:
“all fees, costs, escrow and expenses assessed to the debtor.”

2023-0002-0011 — NACTT Mortgage Committee (Subcommittee on Rule 3002.1). The
requirement to use the format of the Official 410A, Part 5 for the payment history should be
deleted, or the forms should state that the claim holder may use the Official 410A format but is
not required to do so. Questions and confusion may arise, in part, because Part 5 of the 410A is
intended to capture a prepetition payment history and does not lend itself to distinguishing
between outstanding prepetition arrears from any postpetition delinquency.

12
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2023-0002-0013 — United States Foreclosure Network and Mortgage Bankers Association.
Rather than requiring the respondent to use the format of Form 410A, Part 5, this form should
just ask for a payment history. The Part 5 format does not distinguish between prepetition
arrears and postpetition defaults. Remove the requirement to use that format, or specify that the
claim holder “may” use the Official 410A format but is not required to do so.

2023-0002-0014 — Mortgage Bankers Assoc. Either remove the requirement to use the format
of Form 410A, Part 5; make using the form optional; or explain how this information can be

provided on the form.

2023-0002-0015 — ICE Mortgage Technology Holdings, Inc. Do not require a specific form
or format to report the information requested in this section.

Make the same changes as made to Part 4 of Official Form 410C13-M1R.

13
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Official Form 410C13-M1 (12/25)

United States Bankruptcy Court

District of

Inre , Debtor Case No.

Chapter 13
Motion Under Rule 3002.1(f)(1) to Determine the Status of the Mortgage Claim

The [trustee/debtor] states as follows:
1. The following information relates to the mortgage claim at issue:

Name of Claim Holder: Court claim no. (if known):

Last 4 digits of any number used to identify the debtor’'s account:

Property address:

City State ZIP Code

2. As of the date of this motion, [I have/the trustee has] disbursed payments to cure
arrearages as follows:

a. Allowed amount of the prepetition arrearage, if any: $

b. Total amount of the prepetition arrearage disbursed,
if known: $

c. Allowed amount of postpetition arrearage, if any: $

d. Total amount of postpetition arrearage disbursed,
if known: $

e. Total amount of arrearages disbursed: $

3. As of the date of this motion, [| have/the trustee has] disbursed payments for
postpetition fees, expenses, and charges as follows:

a. Amount of postpetition fees, expenses, and charges
noticed under Rule 3002.1(c) and not disallowed: $

b. Amount of postpetition fees, expenses, and charges
disbursed: $
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4. As of the date of this motion, [| have/the trustee has] made the following payments
on the postpetition obligations: $

[5. If needed, add other information relevant to the motion.]

6. | ask the court for an order under Rule 3002.1(f)(3) determining the status of
the mortgage claim addressed by this motion and whether the payments required
by the plan to be made as of the date of this motion have been made.

Signed: Date: / /
(Trustee/Debtor)
Address
Number Street
City State ZIP Code
Contact phone ( ) - Email
Official Form 410C13-M1 Motion to Determine the Status of the Mortgage Claim page 2
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Official Form 410C13-M1R (12/25)

United States Bankruptcy Court
District of

Inre , Debtor Case No.

Chapter 13

Response to [Trustee’s/Debtor’s] Motion Under Rule 3002.1(f)(1) to Determine the
Status of the Mortgage Claim

(claim holder) states as follows:

1. The following information relates to the mortgage claim at issue:

Name of Claim Holder: Court claim no. (if known):

Last 4 digits of any number used to identify the debtor’s account:

Property address:

City State ZIP Code
2. Arrearages

The total amount received to cure any arrearages as of the date of this response is

$

Check all that apply:

Q As of the date of this response, the debtor has paid in full the amount required to
cure any arrearage on this mortgage claim.

Q As of the date of this response, the debtor has not paid in full the amount
required to cure any prepetition arrearage on this mortgage claim. The total
prepetition arrearage amount remaining unpaid as of the date of this response is:

$

Q As of the date of this response, the debtor has not paid in full the amount
required to cure any postpetition arrearage on the mortgage claim. The total
postpetition arrearage amount remaining unpaid on the date of this response is:

$
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3. Postpetition Payments
(a) Check all that apply:

O The debtor is current on all postpetition payments, including all fees, charges,
expenses, escrow, and costs.

Q The debtor is not current on all postpetition payments. The debtor is obligated for
the postpetition payment(s) that first became due on: / /

O The debtor has fees, charges, expenses, negative escrow amounts, or costs due
and owing. The total amount remaining unpaid as of the date of this response is

$

(b) The claim holder attaches a payoff statement and provides the following information
as of the date of this response:

i. Date last payment was received on the mortgage: / /
ii. Date next postpetition payment from the debtor is due: / /
iii. Amount of the next postpetition payment that is due: $
iv. Unpaid principal balance of the loan: $

v. Additional amounts due for any deferred or accrued
interest: $

vi. Balance of the escrow account: $

vii. Balance of unapplied funds or funds held in a suspense
account: $

4. Itemized Payment History

Include if applicable:

Because the claim holder asserts that the arrearages have not been paid in full or states
that the debtor is not current on all postpetition payments or that fees, charges,
expenses, escrow, and costs are due and owing, the claim holder attaches an itemized
payment history disclosing the following amounts from the date of the bankruptcy filing
through the date of this response:

e all prepetition and postpetition payments received;
o the application of all payments received,;

Official Form 410C13-M1R Response to Motion to Determine the Status of the Mortgage Claim page 2
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o all fees, costs, escrow, and expenses that the claim holder asserts are
recoverable against the debtor or the debtor’s principal residence; and
¢ all amounts the claim holder contends remain unpaid.

Date / /

Signature

Print Title

Name

Company

If different from the notice address listed on the proof of claim to which this response

applies:
Address

Number Street

City State ZIP Code
Contact phone ( ) — Email

The person completing this response must sign it. Check the appropriate box:

Q | am the claim holder.
Q | am the claim holder’s authorized agent.

Official Form 410C13-M1R Response to Motion to Determine the Status of the Mortgage Claim

page 3
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Fill in this information to identify the case:

Debtor 1

Debtor 2
(Spouse, if filing)

United States Bankruptcy Court for the: District of
(State)

Case number

Official Form 410C13-N
Trustee’s Notice of Disbursements Made 1225

The trustee must file this notice in a chapter 13 case within 45 days after the debtor completes all payments due to the trustee. Rule
3002.1(g)(1).

m Mortgage Information

Name of claim holder:

Court claim no. (if known):

Last 4 digits of any number you use to identify the debtor’s account:

Property address:

Number Street

City State ZIP Code

m Statement of Completion

The debtor has completed all payments due the trustee under the chapter 13 plan. A copy of the trustee’s
disbursement ledger for all payments to the claim holder is attached or may be accessed here: (web
address).

m Arres e

Amount
a. Allowed amount of prepetition arrearage, if any: $
b. Total amount of prepetition arrearage disbursed by the trustee: $
c. Total amount of postpetition arrearage disbursed by the trustee, if any:
d. Total amount of arrearages disbursed by the trustee:
Official Form 410C13-N Trustee’s Notice of Payments Made page 1
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m Postpetition Payments

Check one:
a Postpetition payments are made by the debtor.

1 Postpetition payments are paid through the trustee.

U Other:

If the trustee has made postpetition payments, complete a-c below; otherwise leave blank.

a. Total amount of postpetition payments made by the trustee as of date of notice: $
b. Is the debtor current on postpetition payments as of date of notice?
Yes
O No

c. The last ongoing mortgage payment disbursed by the trustee was the payment due on
. All subsequent ongoing mortgage payments must be made directly by the debtor
to the mortgage claimant.

Postpetition Fees, Expenses, and Charges

Amount of postpetition fees, expenses, and charges disbursed by the trustee: $

m A Response Is Required by Bankruptcy Rule 3002.1(g)(3)

Within 28 days after service of this notice, the holder of the claim must file a response using Official Form 410C13-NR.

x Date / /
Signature
Trustee
First Name Middle Name Last Name
Address
Number Street
City State ZIP Code
Contact phone  ( ) - Email
Official Form 410C13-N Trustee’s Notice of Payments Made page 2
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Fill in this information to identify the case:

Debtor 1

Debtor 2
(Spouse, if filing)

United States Bankruptcy Court for the: District of
(State)

Case number

Official Form 410C13-NR

Response to Trustee’s Notice of Dishursements Made
12/25

The claim holder must respond to the Trustee’s Notice of Payments Made within 28 days after it was served. Rule 3002.1(g)(3).

m Mortgage Information

Name of claim holder: Court claim no. (if known):

Last 4 digits of any number you use to identify the debtor’s account:

Property address:

Number Street

City State ZIP Code

"

The total amount received to cure any arrearages as of the date of this response:  $

Check all that apply:

U The amount required to cure any prepetition arrearage has been paid in full.

1 The amount required to cure the prepetition arrearage has not been paid in full. Amount of prepetition arrearage remaining unpaid
as of the date of this notice:  $

1 The amount required to cure any postpetition arrearage has been paid in full.

U The amount required to cure the postpetition arrearage has not been paid in full. Amount of postpetition arrearage remaining
unpaid as of the date of this notice:  $

Official Form 410C13-NR Response to Trustee’s Notice of Payments Made page 1

Advisory Committee on Bankruptcy Rules | April 11, 2024 Page 175 of 266

389



2024 MIDWEST REGIONAL BANKRUPTCY SEMINAR

m Postpetition Payments

(a) Check ali that apply:

U The debtor is current on all postpetition payments, including all fees, charges, expenses,
escrow, and costs.

U The debtor is not current on all postpetition payments. The claim holder asserts that the debtor
is obligated for the postpetition payment(s) that first became due on: / /

U The debtor has fees, charges, expenses, negative escrow amounts, or costs due and owing.
The claim holder asserts that the total amount remaining unpaid as of the date of this response

is$

(b) The claim holder attaches a payoff statement and provides the following information as of the
date of this response:

i. Date last payment was received on the mortgage: / /

ii. Date next postpetition payment from the debtor is due: / /

iii. Amount of the next postpetition payment that is due:
iv. Unpaid principal balance of the loan:
v. Additional amounts due for any deferred or accrued interest:

vi. Balance of the escrow account:

©“ P A P P

vii. Balance of unapplied funds or funds held in a suspense account:

m Itemized Payment History

If the claim holder disagrees that the prepetition arrearage has been paid in full, states that the debtor is not current on all postpetition
payments, or states that fees, charges, expenses, escrow, and costs are due and owing, it must attach an itemized payment history
disclosing the following amounts from the date of the bankruptcy filing through the date of this response:

e all prepetition and postpetition payments received;
e the application of all payments received;
o allfees, costs, escrow, and expenses that the claim holder asserts are recoverable against the debtor or the debtor’s principal

residence; and
e all amounts the claim holder contends remain unpaid.

Official Form 410C13-NR Response to Trustee’s Notice of Payments Made page 2
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m Sign Here

The person completing this response must sign it. Check the appropriate box:

O 1 am the claim holder.
O 1 am the claim holder’s authorized agent.

| declare under penalty of perjury that the information provided in this response is true and correct to the best of my
knowledge, information, and reasonable belief.

X Date / /
Signature
First Name Middle Name Last Name
Number Street
City State ZIP Code
Contact phone  ( ) - Email
Official Form 410C13-NR Response to Trustee’s Notice of Payments Made page 3
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Official Form 410C13-M2 (12/25)

United States Bankruptcy Court

District of

Inre , Debtor Case No.

Chapter 13

Motion Under Rule 3002.1(g)(4) to Determine Final Cure and Payment of the
Mortgage Claim

The [trustee/debtor] states as follows:
1. The following information relates to the mortgage claim at issue:

Name of Claim Holder: Court claim no. (if known):

Last 4 digits of any number used to identify the debtor’s account:

Property address:

City State ZIP Code

2. As of the date of this motion, [I have/the trustee has] disbursed payments to cure
arrearages as follows:

a. Allowed amount of the prepetition arrearage, if any: $

b. Total amount of the prepetition arrearage disbursed,
if known: $

c. Allowed amount of postpetition arrearage, if any: $

d. Total amount of postpetition arrearage disbursed,
if known: $

e. Total amount of arrearages disbursed $

3. As of the date of this motion, [I have/the trustee has] disbursed payments for
postpetition fees, expenses, and charges as follows:

a. Amount of postpetition fees, expenses, and charges
noticed under Rule 3002.1(c) and not disallowed: $

b. Amount of postpetition fees, expenses, and charges
disbursed: $
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4. As of the date of this motion, [| have/the trustee has] made the following payments
on the postpetition obligations: $

[5. If needed, add other information relevant to the motion.]

6. | ask the court for an order under Rule 3002.1(g)(4) determining whether the
debtor has cured all arrearages, if any, and paid all postpetition amounts required
by the plan to be made as of the date of this motion.

Signed:
(Trustee/Debtor)
Date: / /
Address
Number Street
City State ZIP Code
Contact phone ( ) - Email
Official Form 410C13-M2 Motion to Determine Final Cure and Payment page 2
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Official Form 410C13-M2R (12/25)

United States Bankruptcy Court
District of

Inre , Debtor Case No.

Chapter 13

Response to [Trustee’s/Debtor’s] Motion to Determine Final Cure and Payment of
the Mortgage Claim

(claim holder) states as follows:

1. The following information relates to the mortgage claim at issue:

Name of Claim Holder: Court claim no. (if known):

Last 4 digits of any number used to identify the debtor’s account:

Property address:

City State ZIP Code
2. Arrearages

The total amount received to cure any arrearages as of the date of this response is

$

Check all that apply:

Q As of the date of this response, the debtor has paid in full the amount required to
cure any arrearage on this mortgage claim.

Q As of the date of this response, the debtor has not paid in full the amount
required to cure any prepetition arrearage on this mortgage claim. The total
prepetition arrearage amount remaining unpaid as of the date of this response is:

$

O As of the date of this response, the debtor has not paid in full the amount
required to cure any postpetition arrearage on this mortgage claim. The total
postpetition arrearage amount remaining unpaid as of the date of this response
is:

$
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3. Postpetition Payments
(a) Check all that apply:

O The debtor is current on all postpetition payments, including all fees, charges,
expenses, escrow, and costs.

O The debtor is not current on all postpetition payments. The debtor is obligated for
the postpetition payment(s) that first became due on: / /

O The debtor has fees, charges, expenses, negative escrow amounts, or costs due
and owing. The total amount remaining unpaid as of the date of this response is

$

(b) The claim holder attaches a payoff statement and provides the following information
as of the date of this response:

i. Date last payment was received on the mortgage: I
ii. Date next postpetition payment from the debtor is due: )
iii. Amount of the next postpetition payment that is due: $
iv. Unpaid principal balance of the loan: $

v. Additional amounts due for any deferred or accrued
interest: $

vi. Balance of the escrow account: $

vii. Balance of unapplied funds or funds held in a suspense
account: $

4. ltemized Payment History

Include if applicable:

Because the claim holder disagrees that the arrearages have been paid in full or states
that the debtor is not current on all postpetition payments or that fees, charges,
expenses, escrow, and costs are due and owing, the claim holder attaches an itemized
payment history disclosing the following amounts from the date of the bankruptcy filing
through the date of this response:

o all prepetition and postpetition payments received;
¢ the application of all payments received,;

Official Form 410C13-M2R Motion to Determine the Status of the Mortgage Claim page 2
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o all fees, costs, escrow, and expenses that the claim holder asserts are
recoverable against the debtor or the debtor’s principal residence; and
¢ all amounts the claim holder contends remain unpaid.

Date / /

Signature

Print Title

Name

Company

If different from the notice address listed on the proof of claim to which this response

applies:
Address

Number Street

City State ZIP Code
Contact phone ( ) — Email

The person completing this response must sign it. Check the appropriate box:

Q | am the claim holder.
Q | am the claim holder’s authorized agent.

Official Form 410C13-M2R Motion to Determine the Status of the Mortgage Claim

page 3
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Official Form 410 (Committee Note) (12/25)

Committee Note

Official Forms 410C13-M1, 410C13-M1R, 410C13-
N, 410C13-NR, 410C13-M2, and 410C13-M2R are new.
They are adopted to implement new and revised provisions
of Rule 3002.1 that prescribe procedures for determining the
status of a home mortgage claim in a chapter 13 case.

Official Forms 410C13-M1 and 410C13-MI1R
implement Rule 3002.1(f). Form 410C13-M1 is used if
either the trustee or the debtor moves to determine the status
of a home mortgage at any time during a chapter 13 case
prior to the trustee’s Notice of Disbursements Made. If the
trustee files the motion, she must disclose the payments she
has made to the holder of the mortgage claim so far in the
case. If the debtor, rather than the trustee, has been making
the postpetition payments, the trustee should state in part 4
that she has paid $0.00. If the debtor files the motion, he
should provide information about any payments he has made
and any payments made by the trustee of which the debtor
has knowledge.

Within 28 days after service of the trustee’s or
debtor’s motion, the holder of the mortgage claim must file
a response, using Official Form 410C13-MIR, if it disputes
any facts set forth in the motion. See Rule 3002.1(f)(2). The
claim holder must indicate whether the debtor has paid the
full amount required to cure any arrearage and whether the
debtor is current on all postpetition payments. The claim
holder must provide a payoff statement, and, if the claim
holder says that the debtor is not current on all payments, it
must attach an itemized payment history for the postpetition
period.
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397



2024 MIDWEST REGIONAL BANKRUPTCY SEMINAR

Official Form 410 (Committee Note) (12/25)

31 Official Form 410C13-N is to be used by a trustee to
32 provide the notice required by Rule 3002.1(g)(1) to be filed
33 at the end of the case. This notice must be filed within 45
34  days after the debtor completes all payments due to the
35  trustee, and it requires the trustee to report on the amounts
36  the trustee paid to cure any arrearage, for postpetition
37  mortgage obligations, and for postpetition fees, expenses,
38 and charges. If the trustee did not disburse any funds, the
39  trustee should report in Parts 3 and 4 that she has paid $0.00.
40  The trustee must also provide her disbursement ledger for all
41  payments she made to the claim holder or provide the web
42 address where it can be accessed.

43 Within 28 days after service of the trustee’s notice,
44 the holder of the mortgage claim must file a response using
45  Official Form 410C13-NR. See Rule 3002.1(g)(3). The
46  claim holder must indicate whether the debtor has paid the
47  full amount required to cure any arrearage and whether the
48  debtor is current on all postpetition payments. It must also
49  provide a payoff statement. If the claim holder says that the
50  debtor is not current on all payments, it must attach an
51 itemized payment history for the postpetition period. The
52 response, which is not subject to Rule 3001(f), must be filed
53  asasupplement to the claim holder’s proof of claim.

54 Official Forms 410C13-M2 and 410C13-M2R
55  implement Rule 3002.1(g)(4). Form 410C13-M2 is used if
56  either the trustee or the debtor moves at the end of the case
57  to determine whether the debtor has cured all arrearages and
58  paid all required postpetition amounts. Ifthe trustee files the
59  motion, she must disclose the payments she has made to the
60  holder of the mortgage claim. If the debtor, rather than the
61 trustee, has been making the postpetition payments, the

Advisory Committee on Bankruptcy Rules | April 11, 2024 Page 184 of 266

398



62
63
64
65

66
67
68
69
70
71
72
73
74
75
76

AMERICAN BANKRUPTCY INSTITUTE

Official Form 410 (Committee Note) (12/25)

trustee should state in part 4 that she has paid $0.00. If the
debtor files the motion, he should provide information about
any payments he has made and any payments made by the
trustee of which the debtor has knowledge.

Within 28 days after service of the trustee’s or
debtor’s motion, the holder of the mortgage claim must file
a response, using Official Form 410C13-M2R, if it disputes
any facts set forth in the motion. See Rule 3002.1(g)(4)(B).
The claim holder must indicate whether the debtor has paid
the full amount required to cure any arrearage and whether
the debtor is current on all postpetition payments. The claim
holder must provide a payoff statement, and, if the claim
holder says that the debtor is not current on all payments, it
must attach an itemized payment history for the postpetition
period.

Advisory Committee on Bankruptcy Rules | April 11, 2024
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Bifurcated Fee Enforcement
Guidelines

As the bankruptcy “watchdog,” the United States Trustee Program (USTP) works to protect and
preserve the integrity of the bankruptcy system, including by promoting fair access for and fair
treatment of all participants.

The Bankruptcy Code generally prohibits the postpetition payment of attorney’s fees arising
from prepetition retention agreements in chapter 7 cases, Bifurcated fee agreements are an
alternative structure to the traditional attorney’s fee model that some have suggested is a
barrier to debtors who are unable to pay their attorney's fees in full before filing, There are
differing views among courts and stakeholders in the bankruptcy community on the propriety of
bifurcated agreements, and the USTP waorks to balance the worthy goal of promoting access to
the bankruptcy system against the risk that bifurcated fee arrangements could harm debtors if
not properly structured.

The memorandum posted below provides general guidelines for USTP personnel to follow in
evaluating bifurcated fee agreements in individual chapter 7 cases. It is the USTP's position
that, absent contrary local authority, bifurcated fee agreements are permissible, provided they
do not harm debtors or the integrity of the bankruptcy system. The guidelines generally provide
that attorney's fees under bifurcated agreements must be fair and reasonable, that attorneys
must provide adequate disclosures to their clients and obtain their fully informed consent to a
bifurcated agreement, and that attorneys must make adequate public disclosures in compliance
with the Bankruptcy Code and Federal Rules of Bankruptcy Procedure.

Guidelines for United States Trustee Program (USTP] Enforcement Related to Bifurcated

Chapter 7 Fee Agreements

Updated Jlune 13, 2022
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U.S. Department of Justice

Executive Office for United States Trustees

Office of the Director Washington, DC 20530

June 10, 2022

MEMORANDUM

TO: United States Trustees

FROM: Ramona D. Elliott
Acting Director

SUBJECT:  Guidelines for United States Trustee Program (USTP) Enforcement Related to
Bifurcated Chapter 7 Fee Agreements

I. Introduction

In our role as the “watchdog” of the bankruptcy process, one of the USTP’s core
responsibilities is to protect and preserve the integrity of the bankruptcy system. In doing so we
seek to promote fair access to the bankruptcy system while ensuring that no participant is treated
improperly. Enhancing access to justice not only includes removing barriers to entry but also
ensuring that all debtors who seek bankruptcy protection in good faith and comply with the
Bankruptcy Code’s requirements receive the relief the law affords them. This includes ensuring
that debtors are properly and adequately represented by their attorneys, who in turn are
negotiating the terms of their fee arrangements and representation in good faith.

The Bankruptcy Code’s’ statutory framework generally prohibits postpetition payment of
attorney’s fees arising from prepetition retention agreements in chapter 7 cases. The Supreme
Court held in Lamie v. United States Trustee® that chapter 7 debtors’ attorney’s fees may not be
paid out of the bankruptcy estate, and almost all courts that have considered the issue have held
that attorney’s fees owing under a prepetition retainer agreement are a dischargeable debt.®> As a

'11 U.S.C. §§ 101 et seq.

2540 U.S. 526, 537 (2004). The Court’s reasoning was that 11 U.S.C. § 330(a) only authorizes
compensation to professionals employed under § 327, which does not include the debtor’s attorney in a
chapter 7 case unless employed by the trustee under § 327(e).

3 See, e.g., Rittenhouse v. Eisen, 404 F.3d 395, 397 (6th Cir. 2005).
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result, the traditional model for representation in chapter 7 cases is payment of the entire
attorney’s fee for the case* in full before the case is filed.

“Bifurcated” fee agreements—which split an attorney’s fee between work performed
prior to the filing of a bankruptcy petition and work performed postpetition—have become
increasingly prevalent in chapter 7 consumer bankruptcy cases.’ Bifurcated agreements are
generally structured so that minimal services—limited to those essential to commencing the
case—are performed under a prepetition agreement for a modest (or no) fee, while all other
services are performed postpetition, under a separate postpetition retention agreement, arguably
rendering those fees nondischargeable.

Courts and stakeholders in the bankruptcy community have expressed differing views on
the propriety of bifurcated fee agreements.® Some courts have held that bifurcation by its nature
violates certain local rules governing the professional responsibilities of counsel owed to their
debtor clients.” Other courts have held that nothing is inherently improper about bifurcation,
provided that certain guardrails are obeyed.®

Absent contrary local authority, it is the USTP’s position that bifurcated fee agreements
are permissible so long as the fees charged under the agreements are fair and reasonable, the
agreements are entered into with the debtor’s fully informed consent, and the agreements are
adequately disclosed. Bifurcated agreements provide an alternative under the current statutory
framework to the traditional attorney’s fee model, which some have noted present a barrier to
accessing the bankruptcy system for debtors who may need relief but are unable to pay in full
before filing. The benefits these type of agreements provide—increasing access and relief to
those in need—must be balanced against the risk that these fee arrangements, if not properly
structured, could harm debtors and deprive them of the fresh start afforded under the Bankruptcy
Code.

* Typically, a flat fee for all services essential to the successful completion of the case.

3> This Memorandum only addresses enforcement guidelines for bifurcated fee arrangements. The
exclusion from these guidelines of other alternative fee arrangements—such as the practice of filing
chapter 13 cases solely to pay attorney’s fees over time—should not be construed as acceptance of the
propriety of such arrangements. When any fee arrangement violates the Bankruptcy Code or Rules, the
USTP will take enforcement actions as appropriate.

¢ See, e.g., Terrence L. Michael, There’s A Storm A Brewin: The Ethics and Realities of Paying Debtors’
Counsel in Consumer Chapter 7 Bankruptcy Cases and the Need for Reform, 94 AM. BANKR. L.J. 387
(2020); Adam D. Herring, Problematic Consumer Debtor Attorney’s Fee Arrangements and the Illusion
of “Access to Justice”, ABI JOURNAL, Vol. XXXVII, No. 10, Oct. 2018; Daniel E. Garrison, Liberating
Debtors from “Sweatbox” and Getting Attorneys Paid, ABI JOURNAL, June 2018, at 16. See also Adam
D. Herring, “Great Debates” at the ABI Consumer Practice Extravaganza (Nov. 5, 2021).

7 See, e.g., In re Baldwin, No. 20-10009, 2021 WL 4592265 (Bankr. W.D. Ky. Oct. 5, 2021); In re
Prophet, 628 B.R. 788 (Bankr. D.S.C. 2021), rev’'d and remanded No. 9:21-cv-01082-JIMC, 2022 WL
766352 (D.S.C. Mar. 14, 2022).

8 See, e.g., In re Kolle, No. 17-41701-CAN, 2021 WL 5872265 (Bankr. W.D. Mo. Dec. 10, 2021); In re
Brown, 631 B.R. 77, 101 (Bankr. S.D. Fla. 2021); In re Carr, 613 B.R. 427 (Bankr. E.D. Ky. 2020); In re
Hazlett, No. 16-30360, 2019 WL 1567751 (Bankr. D. Utah Apr. 10, 2019).
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The USTP’s enforcement approach to bifurcated agreements balances these concerns.
The USTP will review bifurcated fee agreements to ensure that they harm neither the debtors
who rely on the bankruptcy system to obtain relief nor the integrity of the system. When
appropriate, we will bring enforcement actions to address these harms. This document sets forth
general guidelines that United States Trustees and their staff should use to assist them in
determining whether to take enforcement action with respect to bifurcated fee agreements.

I1. Attorney’s Fees Under Bifurcated Agreements Must Be Fair and Reasonable

When reviewing attorney fee agreements in consumer cases, our first consideration is to
ensure that the agreements serve the best interests of clients, not their professionals. This tension
is most evident—and the potential for the greatest harm to debtors exists—in the structuring of
fees under bifurcated agreements. The three most common fee-related issues we see in cases
involving bifurcated fee agreements relate to the allocation of fees and services, the
reasonableness of the fees, and third-party financing.

First, it is important to ensure that there is a proper allocation of prepetition and
postpetition fees and services. This issue commonly arises in no- or low-money down cases. It
is the USTP’s position that fees earned for prepetition services must be either paid prepetition or
waived, because the debtor’s obligation to pay those fees is dischargeable. This is particularly
important to ensure—and to clearly document—that debtors receive appropriate prepetition
consultation and legal advice, including with respect to exemptions and chapter selection.’
Debtors who enter into bifurcated fee agreements should receive the same level of representation
as debtors who enter into traditional fee agreements. Bifurcation must not foster cutting corners
in properly preparing the case for filing by eliminating tasks that should be performed prepetition
or postponing all or some of those services until after the petition is filed to ensure that the
attorney can bill for those services postpetition. Additionally, fees for postpetition services must
be rationally related to the services actually rendered postpetition,'? so that a flat postpetition fee
is not a disguised method to collect fees for prepetition services. Attorneys also should not
advance filing fees and seek their reimbursement postpetition. Advanced filing fees are
generally held to be dischargeable prepetition obligations.'!

Second, attorney’s fees charged to debtors in bifurcated cases—as in all cases—must be
reasonable.!? Bifurcated fee agreements should not be viewed as an opportunity to collect higher
fees than those collected from clients who pay in full, before filing. For example, it would be
inappropriate for an attorney to offer a debtor a fee of $1,500 if they pay upfront, and $2,000 if
they pay over time postpetition, particularly given that fees for prepetition work should have
been paid or waived.

° The Bankruptcy Code requires attorneys to certify, by signing the petition, that they have performed a
reasonable investigation into the facts and circumstances of the case and that the attorney, after
performing an adequate inquiry, has no knowledge that the information in the schedules is incorrect. 11
U.S.C. §§ 707(b)(4)(C-D).

10 See Brown, 631 B.R. at 93 (citing Hazlett, 2019 WL 1567751).

1 See, e.g., Matter of Riley, 923 F.3d 433, 439-40 (5th Cir. 2019); Brown, 631 B.R. at 102-03.

211 U.S.C. § 329(b).
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Third, arrangements that employ outside parties to finance bifurcated fee agreements,
including (but not limited to) factoring, assignment of the attorney’s accounts receivable, and
direct lending to clients, warrant significant additional scrutiny. The particulars of arrangements
under which a third party finances the debtor’s postpetition attorney’s fees must be fully
disclosed under Bankruptcy Rule 2016(b), including the details of the attorney’s relationship
with the entity providing the financing. The nature of these arrangements may incentivize
overcharging, because the attorney generally receives only a percentage of the total fee charged
or otherwise incurs financing costs. It is improper for an attorney using third-party financing to
pass along the cost of that financing to their clients. Third-party financing arrangements may
also create unwaivable conflicts of interest between the attorney and their clients and may violate
applicable state ethical rules.'?

The USTP should bring enforcement actions where bifurcated fee agreements adversely
affect the client’s representation, seek recovery of unreasonable fees, improperly allocate fees or
services, improperly burden debtors with financing costs, or otherwise result in conflicts of
interest.

III.  Ensuring Adequate Attorney Disclosure and Fully Informed Debtor Consent to
Bifurcated Agreements

In addition to ensuring that bifurcated agreements are fair and reasonable, courts
examining and permitting bifurcated agreements have emphasized the importance of adequate
disclosure and the client’s fully informed consent. One court permitting the use of bifurcated
agreements noted that “the propriety of using bifurcated fee agreements in consumer chapter 7
cases is directly proportional to the level of disclosure and information the attorney provides to
the client and the existence of documentary evidence that the client made an informed and
voluntary election to enter into a postpetition fee agreement.”!* Similarly, professional conduct
standards governing fee sharing and limited scope representation'> reinforce the need for
disclosure and informed consent. The requirement of informed consent to bifurcated agreements
is derived directly from the Bankruptcy Code’s requirements that attorneys representing
consumer debtors deal forthrightly and honestly with their clients, that they not make
misrepresentations about the services they will provide or the benefits and risks of filing
bankruptcy, and that they make certain disclosures and promptly enter into a clear and
conspicuous written contract explaining the services the attorney will render and the terms of any
fee agreement. !¢

The following disclosure and consent factors can assist your review of bifurcated fee
agreements and determination whether an enforcement action is appropriate:

e  Whether the attorney has clearly disclosed the services that will be
rendered prepetition and postpetition, and the corresponding fees for each

13 Brown, 631 B.R. at 99, n. 34.

1 In re Hazlett, No. 16-30360, 2019 WL 1567751 at *8 (Bankr. D. Utah Apr. 10, 2019).
15 See, e.g., Model Rules of Prof. Conduct R. 1.2(c), 5.4(a) (AM. BAR ASS’N 1983).

1611 U.S.C. §§ 526-528.
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segment of the representation, including that certain listed services may
not arise in a particular case.

e  Whether the attorney has disclosed their obligation to continue
representing the debtor regardless of whether the debtor executes a
postpetition agreement, unless the bankruptcy court permits the attorney’s
withdrawal.

e  Whether the attorney has clearly disclosed that the client is being provided
the option to choose a bifurcated fee agreement, any difference in the total
attorney’s fee between the bifurcated fee agreement and a traditional fee
agreement, '’ and the client’s options with respect to the postpetition fee
agreement. '

e  Whether the agreement includes clear and conspicuous provisions
explaining the options, costs, and consequences of entering into a
bifurcated fee agreement and providing the debtor with an option to
rescind the agreement.

The disclosure and consent considerations described above are not exhaustive and should
not be mechanically applied, but instead qualitatively assessed to determine whether adequate
disclosures were made and whether those disclosures permit a consumer debtor considering a
bifurcated fee agreement to give informed consent. Additionally, when applying these criteria
we must consider local authority and act accordingly where local rules or jurisprudence have
imposed other clear standards for adequate client disclosures and conditions of informed
consent—whether more or less stringent. ”

IV.  Ensuring Adequate Public Disclosure

The Bankruptcy Code and Rules also require public transparency in professionals’
dealings with their clients, and the USTP regularly enforces these requirements. All attorneys
representing debtors must promptly file disclosures of the particulars of their fee agreements and
the amounts they have been paid under section 329(a) of the Bankruptcy Code and Bankruptcy

17 As discussed supra, it is the USTP’s position that fees under bifurcated agreements should not be
higher than those under traditional fee agreements for the same services.

18 Generally, these options are for the client to sign the postpetition agreement for the attorney’s continued
representation; to hire other counsel; or to proceed in the case pro se.

19 We are aware that some courts have found that bifurcation is impermissible under local rules governing
representation of debtors. See, e.g., Baldwin, 2021 WL 4592265; Prophet, 628 B.R. 788. The existence
and wording of such local rules varies, and bankruptcy courts within a district may interpret them
differently. In determining whether to take an enforcement action with respect to a bifurcated fee
arrangement, the USTP will consider and follow applicable local authority but also should be mindful to
exercise discretion in accordance with these guidelines to focus on those cases where the debtor is harmed
or the integrity of the bankruptcy process is jeopardized.
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Rule 2016(b).2° The nature of bifurcated agreements requires detailed disclosures in order to
satisfy the Bankruptcy Code’s standards. Failure to make adequate public disclosures required
under the Bankruptcy Code and Rules may be a basis to bring an enforcement action.?!

V. Conclusion and Important Notes

It is vital that the USTP acts consistently across jurisdictions in these and other legal
matters. Please ensure that all staff who engage in civil enforcement in consumer cases are
familiar with these guidelines. Each case will have unique facts that should be considered in a
manner consistent with these guidelines.

Please consult the Office of the General Counsel if there are any questions regarding
these guidelines or their application in specific cases. This memorandum is an internal directive
to guide USTP personnel in carrying out their duties, but the final determination of whether a
bifurcated fee agreement complies with the Bankruptcy Code and Rules resides solely with the
court. Nothing in this memorandum has any force or effect of law or imposes on parties outside
the USTP any obligations beyond those set forth in the Bankruptcy Code and Rules.??

Thank you for your continued cooperation and diligence in this important area of
responsibility.

20 The default remedy for failure to make proper disclosures under section 329(a) is return of all fees.
See, e.g., SE Prop. Holdings, LLC v. Stewart, 970 F.3d 1255, 1266 (10th Cir. 2020).

2 Postpetition attorney’s fee installment payments should be disclosed as monthly expenses on the
debtor’s Schedule J. This allows courts and the USTP to quickly evaluate whether the debtor can actually
afford the attorney’s fees charged under the postpetition contract, which is a factor in determining
whether the bifurcated agreement is in the debtor’s best interest. However, note that we do not take the
position that Rule 2016(b) requires that attorneys using bifurcated agreements file a supplemental
compensation disclosure each time they receive a postpetition payment, provided that the terms of the
postpetition agreement have been previously disclosed and there have been no material changes.

22 Additionally, nothing in this memorandum: (1) limits the USTP’s discretion to request additional
information, conduct examinations under Bankruptcy Rule 2004, or conduct discovery with respect to its
review of a particular fee arrangement; (2) limits the USTP’s discretion to take action with respect to any
particular fee arrangement; or (3) creates any private right of action on the part of any person enforceable
against the USTP, its personnel, or the United States.

Page 6 of 6
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BLOG POST

Ensuring “Access” and “Justice” -
USTP’s Enforcement Guidelines for
Bifurcated Fee Agreements

Thursday, September 1, 2022

Courtesy of Adam Herring. Associate General Counsel for Consumer Practice, EOUST: and Scott Bomkamp, Trial
Attorney, Orlando, FL.

This article originally appeared in the ABI Journal (Vol. LXI, No. 8, September 2022),

The Bankruptcy Code generally prohibits the post-petition payment of a chapter 7 debtor’s
attorney's fees based on a pre-petition retainer agreement.[Footnote 1] As a result, the debtor
must traditionally pay the entire fee for the case in full before the case is filed, unless the
debtor’s attorney is willing to file the case with no recourse to compel post-petition payments.
[Eootnote 2] Many have suggested that this statutory structure presents a barrier to accessing
the bankruptcy system for those who may most need relief. [Footnote 3]

The increasingly prevalent practice of “bifurcating” attorney fees has arisen as an alternative.
However, stakeholders have expressed starkly varying views on the propriety of bifurcated fee
arrangements.[Fooinote 4] Similarly, some courts have expressly prohibited bifurcation based
on local rules and attorneys’ professional duties,[Footnote 5] while others have held that there
is nothing inherently impermissible about bifurcated agreements if properly done.[Footnote &

In jurisdictions that allow them, bifurcated arrangements may help debtors who are unable
to quickly come up with the full fee for a chapter 7 case. However, they also present substantial
risks for abuse. If bifurcation is permitted, the benefits must be balanced against those risks,
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and the arrangements must be properly disclosed, structured and implemented to prevent harm
to debtors and the integrity of the system.

Bifurcated Fee Agreements in Practice

Under a bifurcated fee arrangement, the client first executes a pre-petition retainer agreement
limited to the attorney preparing and filing a “skeletal” chapter 7 petition.[Footnote 7] The fee
for pre-petition services may be as little as 50.[Footnote 8] Most pre-petition agreements in
bifurcated models describe the debtor’s post-petition options as (1) hiring the attorney under a
post-petition agreement to provide full representation through the remainder of the case; (2)
hiring other counsel to complete the case; or (3) completing the case pro se.

After the petition has been filed, the client executes the post-petition retainer agreement, under
which the debtor agrees to pay post-petition fees in installments.[Eoatnote 9] Next, the attorney
prepares and files the remaining bankruptecy documents, including the schedules and
statement of financial affairs, attends the & 341 meeting of the creditors with the client and
otherwise represents the client in the bankruptcy case.[Footnote 10] The fee charged under the
post-petition agreement is the remainder of the fee for the case that was not paid pre-petition,

Some attorneys use third-party financing to support their bifurcated fee business model. While
the specific terms vary, outside financing generally pays the attorney an immediate lump sum
and relieves the attorney of the burdens of collection. Typical financing models involve the
attorney factoring, or granting a security interest in. their accounts receivable.[Footnota 11] In
exchange, the finance company charges a fee, which is often a substantial percentage of the
total attorney's fee charged.[Footnote 12]

Recent Case Law Developments

Decisions have generally either approved bifurcation subject to protective conditions, or
disapproved it entirely. In two recent decisions, the U.S, Bankruptecy Court for the Western
District of Missouri addressed bifurcation using third-party financing models.[Footnote 13] The
court held that bifurcation was not per se forbidden, However, in both cases, the debtors’
attorneys falled to make adequate disclosures and charged unreasonable fees. The court put it
succinctly: "All attorney fee agreements must be reasonable. And, in bankruptcy cases, all fee
agreements, payments, terms. and sources must be fully, completely, and accurately disclosed
in addition to being reasonable. Period."[Footnote 14]

The U.S. Bankruptcy Court for the Southern District of Florida has followed similar principles
and provided guidance for proper bifurcation in the district.[Footnote 15] It was particularly
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concerned with adequate client disclosures and informed consent, and set out detailed
requirements.[Footnote 16] The court also outlined the attorney’s duties and services that must
be performed pre-and post-petition.[Footnote 17] As for attorneys’ fees, the court concluded
that it would assess the reasonableness of a post-petition fee on its own, and not in comparison
to the pre-petition fee charged.[Footnote 18] In other words, the court would not be concerned
with a $0 pre-petition fee as long as the post-petition fee is reasonable in light of actual or
potential post-petition services. The court noted that attorneys may not recoup filing fees
advanced pre-petition, because such advances are dischargeable pre-petition loans.[Footnote
19] In addition, although none of the firms at issue in the decision employed third-party
financing, the court stated in a footnote that factoring post-petition fees is impermissible
because it creates an inherent conflict of interest and violates the Florida Rules of Professional

Conduct,[Footnote 20]

Some courts have found bifurcation to be per se impermissible. These cases reason that
bifurcation involves inherent violations of an attorney’s duties and common local rules requiring
that the attorney who files a case is responsible for performing all essential tasks in the case,
unless the court permits withdrawal. In Prophet, the U.S. Bankruptcy Court for the District of
South Carolina said:

Separate representations and bifurcation are not permitted. Counsel cannot walk the
debtor client to the courthouse doaor, file only a few of the required documents, and insist
that the representation has been completed even if maintaining that additional (but in
counsel's mind uncontracted) services will be provided until the Court acts on a motion to
withdraw. This strains too much the bankruptey attorney/client relationship, especially
given the disparity between the contracting parties over issues that otherwise are the
inherent subject of the attorney/client relationship — claims, debts, personal liability and

the right to payment.[Footnate 21]

On appeal, the district court reversed, concluding that the bankruptey court had misapplied its
own local rule, and remanded the case for consideration of the U.S. Trustee's arguments
regarding the attorney’s disclosures and fees.[Footnote 22] Subsequent cases have adopted the
Prophet court's reasoning, which remains good law in those districts.[Footnote 23] Recently, the
Siegle and Suazo bankruptcy courts held that the debtors’ attorneys violated local rules and §
526 of the Bankruptcy Code because the bifurcated agreements misrepresented the attorneys’
obligation to continue to represent the debtors post-petition under the applicable local rules,

[Footnote 24

The USTP’s Enforcement Guidelines
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To balance the worthy goal of expanding access to the bankruptey system with the risk of harm
from abusive practices. the “Guidelines for U.S. Trustee Program (USTP) Enfarcement Related
to Bifurcated Chapter 7 Fee Agreements” were released in June 2022.[Footnote 25] The
Guidelines are an internal directive designed to guide USTP personnel and promote a consistent
enforcement approach, and they have been made publicly available to inform the bankruptey
community about the USTP's enforcement positions,

As a starting point, the USTP's position is that absent contrary applicable authority, bifurcated
fee agreements are permissible provided that three criteria have been met: (1) the fees charged
under the agreement must be fair and reasonable; (2) the attorney must provide adequate
disclosures to clients, and clients must provide fully informed consent; and (3) the attorney
must make sufficient public disclosures related to the fee agreement. The USTP's guiding
principle in determining whether to take an enforcement action is redressing harm — to debtors
or the integrity of the bankruptcy system — resulting from noncompliant arrangements. Each of
these criteria is discussed in greater detail herein.

Fair and Reasonable Fees

Bifurcated agreements present a potential for harm in the structuring of fees. The USTP's first
consideration in reviewing any fee arrangement in a consumer case is ensuring that it serves
the best interests of clients rather than professionals.

Attorneys’ fees under a bifurcated agreement must be properly allocated between pre-and
post-petition fees and services, The USTP's position is that fees earned for pre-petition services
must either be paid pre-petition or waived, because they are a dischargeable pre-petition debt.
This ensures that attorneys comply with their professional and statutory duty to provide
appropriate pre-petition counseling, including regarding chapter selection and exemptions.
[Footnote 26] Concomitantly, post-petition fees must be rationally related to post-petition
services, so that a flat post-petition fee is not a vehicle to collect fees for work that was
performed or should have been performed prior to the filing of the case.[Footnote 27] Finally,
attorneys should not advance filing fees and seek post-petition reimbursement, as advanced
filing fees are dischargeable pre-petition loans.[Foolnote 28

Attorneys’ fees must also be reasonable. Bifurcation is not an invitation nor an entitlement to
collect higher fees than would be collected from similarly situated clients who pay in full before
filing. In addition, bifurcated fee models that employ outside financing invite significant
scrutiny. These arrangements may incentivize overcharging because the attorney incurs (often
substantial) financing costs that they may attempt to pass along to their clients. For example, in
Baldwin, the court evaluated reasonableness by comparing the amount charged in cases in
which the client paid the full fee up front to cases in which fees were bifurcated.[Fogtnote 29]
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After finding that fees were $950 higher in the bifurcated fee cases because the attorney
passed on a financing charge to his client, the court held that the convenience provided to the
debtor was not worth such a hefty upcharge and that the increased fee was unreasonable and
contrary to chapter 7's fresh start policy.[Footnote 30

Client Disclosures and Fully Informed Consent

Debtors must understand the fee agreements into which they are entering. The requirement
that debtors provide fully informed consent to bifurcated agreements is derived from both the
Bankruptcy Code and relevant rules of professional conduct. Sections 526-528 of the Code
require, among other things, that attorneys representing “assisted persons” (most consumer
debtors) deal honestly with their clients, not misrepresent the services they will provide or the
benefits and risks of bankruptcy, make thorough required disclosures, and timely enter into a
clear and conspicuous written agreement detailing services to be provided and the terms of any
fee agreement. The court in Hazlett, an early decision permitting bifurcation, wrote that “the
propriety of using bifurcated fee agreements in consumer chapter 7 cases is directly
proportional to the level of disclosure and information the attorney provides to the client and
the existence of documentary evidence that the client made an informed and voluntary election
to enter into a post-petition fee agreement.”[Footnote 31]

In Milner, the bankruptcy court opined that pre-and post-petition contracts, which were
prepared by a third- party finance company, were full of legalese and beyond the
comprehension of the debtor or any average layperson seeking bankruptey services.[Footnote
22] Even debtor’s counsel conceded that the debtor did not understand the distinction between
the duties imposed by the pre-and post-petition contracts.[Footnote 33] The court ordered
disgorgement of the attorney's fees because §§ 329 and 528 of the Bankruptcy Code and Rule
2016 of the Federal Rules of Bankruptcy Procedure require thorough “plain English” disclosures
to the client that are “simplistic, clear, and concise."[Footnote 34] In addition, Rule 2016 requires
disclosure of fee-sharing, and the court found that the debtor’s attorney and the financing
company were engaged in fee-sharing that was inadequately disclosed because both retained a
portion of the debtor's payments.[Footnote 35] Similarly, in Baldwin, the court was particularly
concerned that the disclosures to the debtor did not explain the effect of default on the post-
petition contract and did not fully explain the financial relationship between the financing
company and the debtor's attorney.[Footnote 36] In evaluating whether a debtor has given fully
informed consent to a bifurcated fee agreement, the USTP will consider the following factors:

= whether the debtor’s attorney has clearly disclosed baoth the services that will be rendered
pre-and post-petition and the corresponding fees for each segment of the representation,
including that certain listed services might not arise in a particular case:
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* whether the attorney has disclosed their obligation to continue representing the debtor
regardless of whether the debtor executes a post-petition agreement, unless the
bankruptcy court permits the attorney’s withdrawal:

* whether the attorney has clearly disclosed that the client is being provided the option to
choose a bifurcated fee agreement, any difference in the total attorney’s fee between the
bifurcated fee agreement and a traditional fee agreement, and the client’s options with
respect to the post-petition fee agreement; and

+ whether the agreement includes clear and conspicuous provisions explaining the options,
costs and consequences of entering into a bifurcated fee agreement and providing the
debtor with an option to rescind the agreement.

This should not be considered an exhaustive list, nor will the USTP apply these factors
mechanically in determining whether a particular fee agreement is objectionable.[Footnote 37]
Instead, the USTP will qualitatively assess whether an attorney’s disclosures were adequate to
permit the debtor to give fully informed consent.

Public Disclosures

Full disclosure of professionals’ dealings with their client is a hallmark of the Bankruptcy Code
and Rules.[Foolnote 38] Attarneys employing bifurcated agreements must take particular care
to fully and accurately make detailed disclosures of the particulars of their fee agreements and
the amounts they have been paid and expect to be paid. Failure to make adequate disclosures is
a basis for the USTP to take an enforcement action, and attorneys should be aware that the
presumptive remedy under § 328(a) for inadequate disclosure of fees is full disgorgement.

[Footnote 39]

Conclusion

Enhancing access to justice must consist of both removing barriers to entry “access” and
ensuring that debtors who act in good faith and comply with legal requirements receive the
relief the law affords them: “justice.” Absent amendments to the Bankruptcy Code,[Footnote 40]
where allowed, bifurcation on fair and reasonable terms presents a viable alternative to the
traditional chapter 7 fee model and may enhance consumer debtors’ ability to access the
bankruptcy system. Consistent with its mission, the USTP will continue to enforce the Code ina
uniform, balanced fashion to protect consumers and the integrity of the bankruptcy system.
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Footnotes:

[1] See Lamie v. United States Trustee, 540 U.S, 526, 537 (2004) (chapter 7 debtors’ attorneys
generally may not be compensated by bankruptcy estate); Rittenhouse v. Eisen, 404 F.3d 395,
397 (6th Cir. 2005) (chapter 7 debtor's attorneys' fees owing under prepetition retainer
agreement are dischargeable debt).

[2] Adam D. Herring, “Problematic Consumer Debtor Attorneys' Fee Arrangements and the
lllusion of "Access to Justice,” XX XVII ABI Journal 10, 32, 58-59, October 2018, available at
abi.org/abi-journal {unless otherwise specified, all links in this article were last visited on July
26, 2022).

[3] See, e.g.. § 3.01, ABI Comm'n on Consumer Bank. Final Report, available at
consumercommission.abi.org; Daniel E. Garrison, “Liberating Debtors from ‘Sweatbox’ and
Getting Attorneys Paid: Bifurcating Consumer Chapter 7 Engagements,” XX XVII ABI Journal 6,
16, 66-G8, June 2018, available at abi.org/abi-journal.

[4] See Herring, supra n.2. See also, e.g., Terrence L. Michael, “There’s a Storm a Brewin': The
Ethics and Realities of Paying Debtors’ Counsel in Consumer Chapter 7 Bankruptecy Cases and
the Need for Reform,” 94 Am. Bankr. L.J. 387 (2020); David Cox, "Why Chapter 7 Bifurcated Fee
Agreements Are Problematic,” XL ABI Journal 6, 30-31, 53-54, June 2021, available at
abi.org/abi-journal; Garrison, supra n.3.

[5] See, e.g., In re Suazo, No, 20-17836, 2022 WL 2197567 (Bankr. D. Colo. June 17, 2022); In re
Siegle, 639 B.R. 755 (Bankr. D. Minn. 2022}; In re Baldwin, 640 B.R. 104 (Bankr. W.D. Ky.): In re
Prophet, 628 B.R. 788 (Bankr. D.5.C. 2021), rev'd and remanded, 639 B.R. 664 (D.5.C. 2022).

(] See, e.g.. In re Rosema, No. 20-40366, 2022 WL 2662869 (Bankr. W.D. Mo. July 8, 2022); Inre
Kolle, No, 17-41701-CAN, 2021 WL 5872265 (Bankr. W.D. Mo. Dec. 10, 2021); In re Brown, 631 B.R.
77.101 (Bankr. S.D. Fla. 2021); In re Carr, 613 B.R. 427 (Bankr. E.D. Ky. 2020); In re Hazlett, No. 16-
30360, 2019 WL 1567751 (Bankr. D, Utah April 10, 2019).

[7] See, e.g.. Walton v. Clark & Washington PC, 469 B.R. 383, 385 (Bankr. M.D. Fla, 2012).
8] Id.; see also Hazlett, 2019 WL 1567751 at *1.

[8] Walton, 469 B.R. at 385.

[10] Id.

[11] See, e.g., In re Milner, 612 B.R. 415, 422 (Bankr. W.D. Okla, 2019).

[12] ld.
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[13] Rosema, 2022 WL 2662869; Kolle, 2021 WL 5872265,
[14] Rosema, 2022 WL 2662869 at *26.
[15] Brown, 631 B.R. 77.

[1€] Id. at 98-100.

[17] Id. at 96-98.

[18] Id. at 94,

[19] Id. at 102-03.

[20] Id. at 97, n.30.

[21] Prophet, 628 B.R. at 804.

[22] Prophet, 639 B.R. at 676.

[23] Baldwin, 640 B.R. at 118-19,

[24] Suazo, 2022 WL 2197567 at *17 (*[T]he two-contract model ... was wholly illusery.”); Siegle,
639 B.R. at 759,

[25] Guidelines, available at justice.gov/ust/page/file/1511976/download.

[26] See 11 US.C. § 707(b)(4). See also U.S. Trustee v. Ashcraft, et al., No. 17-ap-01271-mw, ECF
MNo. 45 (Bankr. C.D. Cal. Aug. 8, 2019) (attorneys using factoring model stipulated as part of
settlement with USTP that they routinely filed initial inaccurate schedules that had to be later
amended and that they did not conduct any meaningful analysis of whether their clients could
afford post-petition payments).

[27] But see Brown, 631 B.R. at 92-93 (rejecting U.S. Trustee's argument that court should
compare charge for pre-petition services to fee for post-petition services given that majority of
bankruptcy services in chapter 7 are rendered pre-petition).

[28] See, e.g., Matter of Riley, 923 F.3d 433, 439-40 (5th Cir. 2019); Brown, 631 B.R. at 102-03.
[29] Baldwin, 640 B.R. at 125-26,

[20] id.

[31] Hazlett, 2019 WL 1567751 at *8,

[32] Milner, 612 B.R. at 428, 443.

414



AMERICAN BANKRUPTCY INSTITUTE

[33] Id. at 428,

[34] Id.

(35] Id.

[36] Baldwin, 640 B.R. at 122.

[37] The USTP will also take into account local rules or controlling authority that impose clear
standards for adequate disclosures and conditions of informed consent, and act accordingly.

[38] 11 US.C. § 329(a); Fed. R. Bankr. P. 2016(h).
[39] See, e.g.. SE Prop. Holdings LLC v. Stewart, 970 F.3d 1255, 1266 (10th Cir. 2020).

[40] The AEI Commission on Consumer Bankruptcy made recommendations for Bankruptcy
Code amendments that would permit post-petition payment of chapter 7 debtors’ attorneys’
fees. See Final Report, supra n.3.
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End of Case Attorney Fees — Chapter 13

In Dayton, a typical situation where we see attorneys getting involved at the end of a Chapter 13
case is where the Notice of Final Cure becomes complicated.

Occasionally we will see an attorney become involved at the end of a case if there is an “unusual”
issue that remains unresolved.

Best Practice(s) for attorneys seeking fees at end of Chapter 13 case:

When the fee application is filed for end of case attorney fees, if fees are available, the Trustee
will pay the attorney the requested amount of fees or the amount available in the case.

In the application, counsel should specifically provide that there may not be funds in the case to
pay the requested fees.

If fees are not available, the application should request an Order determining the amount of fees
to be paid and a prayer that fees will be paid by debtor post-discharge.

Counsel, remember to submit an Order granting the fees that were requested in the fee
application. If no Order is submitted to Court, this creates an administrative problem for the
Trustee’s office. We can’t close the case without an Order.

Finally, all fees requested must be reasonable and necessary.
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Attorney Fee Cases:

In Re Village Apothecary, 45 F.4" 940 (6" Cir, 2022)

In Re Spear, 636 B.R. 765 (Bankr. S.D. Ohio 2022)

In Re Henson, 637 B.R. 13 (Bankr. S.D. Ohio 2022)

In Re Pochron, 21-31410 (Bankr. S.D. Ohio 2022)

In Re Spurlock, 642 B.R. 269 (Bankr. S.D. Ohio 2022)

In Re Combs, 22-30644 (Bankr. S.D. Ohio January 25, 2023)

In Re Vaughn, 23-30280 (Bankr. S.D. Ohio June 20, 2024)
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Early Plan Payoffs:

Applicable Commitment Period — Plan length must meet it, or else pay 100% to unsecured
creditors per §1325(b)(4)(B), in order to comply with requirement to devote full disposable
income to the plan.

Baud v. Carroll, 634 F.3d 327 (6" Cir. 2011) — unless the plan provides for full recovery
for unsecured claimants, plan must provide for payment of all disposable income for the
applicable commitment period.

Post-confirmation modifications, however, fall under §1329, which specifically omits reference to
1325(b) when listing sections that apply for a modification. It does list 1325(a), but does not list
1325(b).

So, per 1325(a), modified plans still must pass the best interest test on the effective date of
modification. See Barbosa v. Soloman, 235 F.3d 31 (1t Cir. 2000)

Paying off a plan prior to ACP being met, at any amount less than 100%, would not meet best
interest, assuming that remaining in the plan longer would allow them to hit the higher, original
dividend. “Chapter 13 Plans cannot be crammed down over a Trustee’s objection without paying
all projected disposable income over the course of the commitment period.” In re Alverado, 2015
Bankr. LEXIS 4584 (Bankr. N.D. OH, 2015)

However, if payoff is sought after the ACP is met, Debtor does not need to pay 100%, but they
still must pay an amount equal to what the plan originally provided for unsecured creditors.
Paying off early at a lower percentage to unsecured creditors would draw an objection from
most Trustees. This type of modification would appear to be a disguised hardship discharge
instead of a good faith modification.

What does the plan say? Confirmation binds all parties, but what did it bind them to?

The form plan in Southern Ohio offers two options: a percentage plan or a pot plan. The
percentage plan language says that it cannot complete prior to payment of the listed
percent to unsecured creditors. The Pot Plan language says the total amount to be paid
into the plan by the Debtor, with an estimated amount that unsecured creditors will
receive.

The Eastern Kentucky form plan lays out a dollar amount per payment, a payment
frequency, and the number of months that the plan will last. It then estimates the total
amount of payments to be made. As for what is to be paid to unsecured creditors, it
relies on the Trustee to calculate the pool of available funds, ensuring that creditors
receive the greater of:

1. The projected disposable income for the applicable commitment period, or
2. The amount required to satisfy the liquidation test.

How are Debtors able to pay off cases early?
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Refinance existing debt on real estate
Inheritances

Sale of property
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Mortgage Cure Issues:

The purpose of bankruptcy is the famed “fresh start”.

With long term debt, particularly with mortgages on principal residences, the transition between
normal contract status to bankruptcy, then back again after a discharge, can be difficult.

FRBP 3002.1 was added to attempt to make a transition back to “normal” status as smooth as
possible and to keep Debtors, their counsel, the Trustee and other parties-in-interest apprised of
changes to the Debtors’ mortgage payment. Too often debtors would come out of bankruptcy
and be placed right back into a default status.

Direct pay cases:

If no arrears at filing, and non-conduit Trustee will most likely not file a
Notice of Final cure.
FRBP 3002.1(f) allows Debtors to file one, if the Trustee does not.
o Counsel for Debtor should be filing these in every direct pay case.
o Forces creditor to respond and agree/disagree per 3002.1(g)
After response is filed, Debtor can file a Motion to Determine per
3002.1(h) to get an order binding the creditor to definitive dates and
amounts for what is next due and owing.
If creditor fails to respond, the Court can preclude them from presenting
omitted evidence in the case per 3002.1(i). The court is also permitted to
award other relief, which could include reasonable expenses and attorney
fees.
o See In re Dewitt, 651 B.R. 215, S.D. Ohio. (2023)
Debtor was in arrears on mortgage at filing.
= Case was set up as a conduit case, BUT Debtor was
supposed to pay taxes directly.
= Creditor advances taxes a few times during the CH.13
case, but with the last advance did not properly notice the
third advance they had made.
= Trustee filed a Notice of Final Cure once all required
payments were made on their part, and the Creditor filed
an agreeing response stating that debtor was current on
“all postpetition payments due, including all fees, charges,
escrow, and costs”.
= Post-bankruptcy, the Creditor began to attempt to collect
the third advance they made during the bankruptcy as a
part of ongoing escrow.
= Debtor paid only the normal monthly payments, omitting
the amount of escrow added due to the third advance.
= Creditor eventually filed a foreclosure complaint.
= Debtor reopened the bankruptcy court and sought relief.
= The bankruptcy court ultimately determined that the Debtor
was entitled to:
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e Attorney’s fees and expenses for all legal services
related to defending the state court action, as well
as reopening the bankruptcy case and pursuing
remedies in the bankruptcy court.

e NOT entitled to compensatory damages.

e BUT, they ARE entitled to punitive damages per
3002.1(i)(2) and §105, which the Court would
determine later.

e The bankruptcy case itself was ultimately settled
between the parties and was dismissed with
prejudice

Conduit Cases:

Trustee actions

¢ Notice of Final Cure — FRBP 3002.1(f)
o If agreeing response, Motion to Deem Current
o If disagreeing response: Motion for Determination - FRBP
3002.1(h)

Hybrid cases: — cases that began as direct and were amended to be conduit:

Trustee will only be able to put in the Notice of Final Cure that any pre-petition
arrears were cured. Trustee will be unable to state with certainty what the next due
payment is, unless they have all the necessary records from when it was a direct pay
case. This would be a pay history, list of payment changes, etc.

In general, the Trustee will probably not take the extra steps of getting the
mortgage deemed current and/or file a request for determination. In these cases, the
Debtor’s attorney should take these steps to “true up” the mortgage before the case
closes.

421



422

2024 MIDWEST REGIONAL BANKRUPTCY SEMINAR

0 MNeutral
As of: August 6, 2024 345 PM Z

In re Dewitt

United States Bankruptcy Court for the Southern District of Ohio, Western Division
May 19, 2023, Decided
Case No. 11-36341, Chapter 13

Reporter
651 B.R. 215 *; 2023 Bankr. LEXIS 1340 **

In re: CONSTANCE E. DEWITT, Debtor,

Core Terms

Mortgagee, bankruptoy court, morigage, notice, punitive
damages, discovery, attorney's fees, courts,
postpetition, sanctions, authorizes, bankruptcy case,
compensatory damages, appropriate relief, violations,
charges, damages, remedies, Cure, harmless, default,
foraclosure, escrow, parlies, argues, cases, laxes,
substantial justification, summary judgment mation,
mortgage payment

Case Summary

Overview

HOLDINGS: [1]-The court exercised its authority under
Fed. R. Bankr. P. 3002.1(i2) and 11 U.5.C.5. § 105(a)
to preclude the mortgagee from citing to or referencing a
third tax payment as the basis for default under the
terms of the morigage im any court proceeding in
perpatuity, including in any foreclosure; [2-The court
awarded reasonable attornay fees and expenses 1o the
debtor for all legal servicas performed in response to the
mortgages’s Rule 3002.1(g) violation, including legal
work related to both reopening the bankruptcy case and
pursuing remedies in the bankruplcy court and also
those incurred in defending a state count foreclosure
action; [3}-Rule 3002.1 did not allow for the recovery of
actual or compensatory damages beyond the attorney
fees and expenses provided for by the rule. Accordingly,
the debtor's reguest for damages on account of
emational distress was denied.

Dutcome

The debtor's motion for summary judgment was granted
in part and denied in part.

LexisNexis® Headnotes

Civil Procedure > ... > Summary
Judgment > Entitlement as Matter of
Law = Approprialeness

Civil Procedure = ... = Summary
Judgment > Enlitlement as Matter of
Law = Materiality of Facts

Civil Procedure > ... > Summary
Judgment > Enlitlement as Matter of Law > Genuina
Disputes

Civil Procedure > ... > Summary
Judgment > Entitlement as Matter of Law > Legal
Entitlement

HniX]  Entitlement as Matter of Law,
Appropriateness

A court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law. Fed. R. Civ. P. 58(a). A factual
disagreement is genuine if a rational trier of fact could
find in favor of either party on the issue. A fact is
material if it might affect the outcome of the suit under
substantive law, When reviewing a motion for summary
judgment, a court views all evidence and draws all
inferences in the light most favorable to the nonmoving
party.

Bankruptcy Law = Individuals With Regular
Income > Plans > Payments Under Plan

HMZ[.!’.] Plans, Payments Under Plan

Chapter 13 of the Bankruptcy Code allows individuals

Edward Bailey
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with regular income to retain their primary residence and
other real or personal property by proposing a plan
which provides for the payment of their creditors over a
thrae or five-year period. The plan is funded through the
debtors’ income and must be confirmed by the
bankruptcy court. 11 U.S.C.S. §§ 1322 and 1325.
Chapter 13 permits debtors to cure arrearages on those
loans and continue to make their regular morigage
payments through their Chapter 13 plans. 11 U.S.C5. §
1322(b)(5) and (e).

Bankruptcy Law > Individuals With Regular
Income > Plans > Payments Under Plan

HNQ!&] Plans, Payments Under Plan

Fed. R. Bankr. P. 3002 is added to aid in the
implementation of 11 US.CS. § 1322(b}5). which
permits a Chapter 13 debtor to cure a default and
maintain payments on a home morigage over the
course of the debtor's plan. In arder to be able to fulfill
the obligations of § 1322(b)(3), a debior and the rustee
have to be informed of the exact amount needed to cure
any prepetition arrearage. Fed. R. Bankr. P. 3001(c){2),
and the amount of the postpetition payment obligations.
In order to be able to fulfil the obligations of §
1322(b)(5), a deblor and the frustee have to be informed
of the exact amount needed to cure any prepetition
arrearage, Fed. R. Bankr. P. 3001(c)2), and the
amount of the posipetition payment obligations. If the
latter amount changes over time, due 1o the adjusiment
of the interest rate, escrow account adjusiments, or the
assessment of fees, expenses, or other charges, notice
of any change in payment amount needs lo be
conveyed to the debtor and trustee,

Bankruptcy Law > Individuals With Regular
Income > Plans > Payments Under Plan

Hﬂﬂ.t] Plans, Payments Under Plan

Fed. R. Bankr. P. 30021 both facilitates information
sharing during the Chapter 13 case and provides a
mechanism for an end of the case reconciliation. During
the case, mortgagees must comply with two repaoring
requirements that help to ensure morigages are current
when the plan ends. First, mortgagees are required to
file and serve notices of payment changes on the
debtor, debtor's counsel, and the Chapler 13 trustee no
later than 21 days before a payment change takes

effact. Rule 3002.1(b). Such changes are usually due to
a change in the interest rate or a need to adjust the
escrow account, Second, morigagees are required to
file notices itemizing all recoverable post-petition fees,
charges, or expenses incurred in connection with the
claim within 180 days of the date these amounts are
incurred, Rule 3002.1(c). At the end of the case, within
30 days of the debtor's final plan payment, the Chapter
13 trustee is to serve a Motice of Final Cure Payment
stating that the deblor has paid in full the amount
required to cure any default on the claim and advising
the mortgagee that it must file and serve a response.
Rule 3002.1(f).

Bankrupley Law = Individuals With Regular
Income > Plans > Payments Under Plan

ﬂ[*-] Plans, Payments Under Plan

Under Fed. R. Bankr. P. 3002.1(g), morigagees are
required to file and serve a response to the trustee’s
Motice of Final Cure Payment. The response must
indicate whether they agree that the debtor has cured
any default on the claim and whether the debtor is
otherwise current on all payments consgistent with 11
U.8.C.5. § 1322(b)(3). This statement shall itemize the
required cure or posipetiion amounts, if any, that the
holder contends remain unpaid as of the date of the
statement. By requiring the morgagee lo share
accurate and complete information on a timely basis,
rule 3002.1 provides a system whereby any outstanding
amounts can be addressed by the debtor, the Chapter
13 trustee, and the court while the Chapter 13 case is
pending. This information sharing mechanism is central
to the integrity of Chapter 13.

Business & Corporate

Compliance > Bankrupicy > Case
Administration > Bankruptey Court Powers
Bankrupicy Law > Case

Administration > Bankruptey Court Powers

Bankrupicy Law > Individuals With Regular
Income > Plans > Payments Under Plan

HNE[&] Case Administration, Bankruptey Court
Powers

Fed. R. Bankr. P. 3002.1 was adopled in December
2011 to address a significant problem caused when
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mongage companies applied fees and costs to a
debtor's martgage while the deblor was in bankruptey
without giving notice to the debtor and then, based on
these post-petition defaults, sought to foreclose upon
the debtor's property after the debtor completed the
plan. Rule 3002.1 deals with this problem by requiring
notice of payment changes and providing an opportunity
for the debior to contest them during the chapter 13
case, Accurate representations are required under rule
3002.1 to prevent the very problem thal the debtors are
facing. Providing information to a debtor about the
status of his or her mortgage loan is why the procedures
outlined in rule 30021 were enacted. The bankruptcy
court considers the give and take between the trustee,
creditor, and debtor outlined in rule 30021 1o be a
critical part of the administration of a Chapter 13 case.
Put simply, timing is central to rule 3002.1.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankmuptcy Court Powers

Bankruptcy Law = Individuals With Regular
Income = Plans = Payments Under Plan

.HNEI*] Case Administration, Bankruptcy Court
Powers

While the case is stil open and the plan ongoing, the
debtor can readily use bankruptcy specific tools to
address a noticed mortgage payment change or an
added fee. Among other actions, the Chapter 13 plan
may be modified to ensure that these amounts are paid
before the case concludes, 11 U.S.C.5, § 1329, If there
is a dispute as lo any such charge, a motion can be filed
and the court can resolve that dispute pursuant to Fed.
R. Bankr. P. 3002.1(h). Rule 3002.1(h) invites the
bankruptcy court to engage in a broad inguiry to
determine the status of the mortgage. "All required
postpetition amounts” includes consideration whether
postpetition installment payments and postpetition fees,
expenses and charges have been paid.

Business & Corporate

Compliance = Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Cour Powers

HHB[.‘.".] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P. 30021 not only provides a
mechanism to ensure that the debtor has cured all
arrearages and is current with respect to all mortgage
obligations at the end of the case, but it also provides
the information which the parties need to address any
outstanding amounts due under the morigage so that
there are no surprises later.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration = Bankruptcy Court Powers

HMS[&] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P. 3002.1(i)}{(1) authorizes bankruptcy
courts 1o bar morigagees from presenting information
that should have been noticed under the rule in any
proceeding within the bankruptcy case. In determining
wheather to exclude evidence, the courls consider
whether a violation occurred, and if so, whether the
resulting failure to comply with the rule was either
substantially justified or harmless. A viclation is not
substantially justified or harmless if the debtor is
prejudiced as a result of the mortgagee's failure.

Business & Corporate

Compliance > Bankrupicy > Case
Administration > Bankruptcy Court Powers
Bankruplcy Law = Case

Administration = Bankruptey Court Powers

HHTEI[.!'.] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P, 3002.1(i)(1) explicitly authorizes the
court to exclude evidence of undisclosed charges in any
contested matter or adversary proceeding in the case.
But for debtors who have completed their plan, this
protection is incomplete. Disallowing evidence of an
undisclosed charge during the Chapter 13 case but
permitting the mortgagee to later present evidence of
the charge or reference it as an act of default leaves the
debtor exposed to the negative consequences that rule
3002.1 was enacted to avoid.
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Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law = Case

Administration > Bankruptcy Court Powers

HH11|$| Case Administration, Bankruptcy Court
Powers

The remedy authorized by Fed. R. Bankr. P.
3002.1(i}1) appears to limit the treatment of a disputed
advance during the debtor's pending Chapter 13 case if
the creditor's faillure was not substantially justified or
harmless, but rule 3002.1(i)(2) is not so limited and
expands the court's authority to provide a remedy by
authorizing it to award other appropriate refief.

Business & Corporate

Compliance > Bankrupicy > Case
Administration > Bankruptcy Court Powers
Bankruptey Law > Case

Administration > Bankruptcy Court Powers

Evidence > Burdens of Proof > Allocation

HNTQI*] Case Administration, Bankruptcy Court
Powers

Courts have consistently interpreted Fed. R. Bankr. P.
3002.1(i)1) to place the burden on the mortgagee to
demonsirate that its conduct was substantially justified
or harmless.

Business & Corporate

Compliance = Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Court Powers

HN13&] Case Administration, Bankruptey Court
Powers

The broad language of 11 U.S.C.5. § 105{a) grants the
court the power to prevent abuses of process and to
issue orders necessary or appropriale to carry oul
provisions of the Bankruptcy Code, court orders, and
rules.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Court Powers

Civil Procedure = _.. > Costs & Aftorney
Fees = Attorney Fees & Expenses = Basis of
Recovery

Civil Procedure > ... > Cosits & Allorney
Feas = Costs = Costs Recoverable

HN14[%] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P. 3002.1(i)(2) authorizes bankruplcy
courls o award aftorney's fees and reasonable
expanses.

Business & Corporate

Compliance > Bankruplcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Court Powers

Civil Procedure = _.. > Costs & Aftormnay
Fees = Attorney Fees & Expenses > Reasonable
Fees

HHfﬁ[i] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P, 3002.1(i)(2) does not limit reasonable
expenses and attorney fees caused by the failure o the
bankruptcy case. Instead, the court is given broad
discretion to craft an appropriate remedy.

Civil
Procedure > Remedies > Damages > Compensator
y Damages

HHW[&] Damages, Compensatory Damages

Compensatory damages are distinct from punitive
damages and are intended to compensate a deblor for
loss. "Actual damages” and "compensatory damages”
are synonymous terms and are intended to compensate
a plaintitf for its loss. Such damages may include
recompense for costs incurred and for actual injury,
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inciuding emotional injury.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptey Cournt Powers
Bankruptcy Law = Case

Administration > Banknuptcy Court Powers

Civil
Procedure > Remedies > Damages = Compansator
y Damages

th'le*l Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr, P. 3002 1(i) does not allow the recovery
of compensatory damages.

Businass & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law = Case

Administration > Bankruptcy Court Powers

Governments > Courts > Rule Application &
Interpretation

Hﬂfﬁlil Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr. P. 3002.1 is a procedural rule. Rules of
procedure cannot create independent causes of action
that are unavailable under applicable substantive law.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law = Case

Administration > Bankruptcy Court Powers

Civil Procedure > Remedies > Damages > Punitive
Damages

H&fg.ﬁ] Case Administration, Bankruptcy Court
Powers

Although the Rules of Bankruplicy Procedure may permit
sanctions or other penalties as a part of enforcament,
the rules do not allow for a private cause of action for

damages from viclating a rule of procedure. Instead,
Fed. R. Bankr. P. 3001 gives the court authority to patral
the parties befare it to achieve the efficient, speedy, and
just resclution of adversanal and contested matters.
While the rule does not allow for compensatory
damages, it should be construed to allow courts to
sanction creditors who viclate the rule, including with
punitive damages.

Bankruptcy Law = Administrative
Powers > Automatic Stay = Violations of Stay

Governments > Legislation > Statutory Remedies &
Righis

HN20[&] Automatic Stay, Violations of Stay

When Congress has intended to create a private right of
action, it has done so expressly. Fed. R. Bankr. P.
3002.1i)2), providing for other appropriate relief, is
quite differant from 11 U.5.C.5, § 362(k), which does
provide a private right of action for individuals to
address violations of the automatic stay.

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankrupicy Law > Case

Administration > Bankruptcy Court Powers

Civil
Procedure > Remedies > Damages > Compensator
y Damages

HHEI[&] Case Administration, Bankruptcy Court
Powers

While Fed. R. Bankr. P. 3002.1(i)(2) provides that the
court may award other appropriate relief, the court finds
that this language embodied within a procedural rule
does nol provide for a private right of action.
Accordingly, rule 3002.1 does not allow for the recovery
of actual or compensatory damages beyond the
attorney fees and expenses provided for by the rule.

Business & Corporate

Complianca > Bankrupicy > Casa
Administration = Bankruptcy Court Powers
Bankruptcy Law > Case
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Administration > Bankruptcy Court Powers

Civil Procedure = .., > Altorney Fees &
Expenses = Basis of Recovery > Statutory Awards

HN?Q]*] Case Administration, Bankruptcy Court
Powers

Because 11 U.5.C.5. § 102(3) of the Bankrupicy Code
defines the term "including” as "not limiting,” a plain
reading of Fad. R. Bankr. P. 3002.1 (i){2) suggesis that
a court may award other appropriate relief (beyond the
evidence preclusion authorized in rule 3002.1(i)1).
including, bul not limited to, attorney's fees and
reasonable expenses,

Business & Corporate

Compliance > Bankruptcy > Case
Administration > Bankmuptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Court Powers

Civil Procedura = Sanctions

HNZQI.‘!’-] Case Administration, Bankruptcy Court
Powers

Although Fed. R. Bankr. P. 3002.1(i{1) does allow the
viodator to avoid the sanction if the failure to provide the
requisite notice was harmless, it also allows for the
imposition of the drastic sanction of exclusion
regardless of the precise nature or amount of such
harm. In ather words, the sanction is not required to be
proportionate to the harm-i.e., compensatory in nature
— but rather seeks to punish with the broad brush of
evidence-preclusion to deter such viclations in the
future. Indeed, it is noted that in other contexts the
preclusion of evidence can be a more extremea sanction
than monetary sanctions. Once the evidence-preciusion
penalty in rule 3002.1(i}1) is properly classified as a
potentially punitive sanction that also operates as a
deterrent, then the other appropriate relief language in
rule 3002.1(1)(2) naturally includes, from a textual
standpaint, punitive monelary sanclions because they
are part of the same class of matters contained within
the related penalty provision.

Business & Corporate
Compliance > Bankruptcy > Case
Administration > Bankrnuptcy Court Powers

Bankrupicy Law > Case
Administration > Bankruptey Court Powers

Civil Procedure > Remedies > Damages = Punitive
Damages

HN24[%] Case Administration, Bankruptcy Court
Powers

Compliance with Fed. R. Bankr. P. 30021 is
fundamental to the integrity of Chapter 13. Accordingly,
the ability of courts to award appropriate punitive
damages is a critical deterrent to induce mortgage
holders and servicers to make systemic changes that
ensure future compliance.

Business & Corporate

Compliance > Bankrupicy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptey Court Powers

Civil Procedure > Remedies > Damages > Punitive
Damages

Governments > Legislation > Interpretation

Hnz5[&] Case Administration, Bankruptcy Court
Powers

Compensatory damages for actual harm are unavailable
under Fed. R. Bankr. P. 3002.1 because the rule does
not and cannot create a private right of action without
congressional authorization, Because of this, the
language “other appropriate reliel™ must be read to
authorize punitive damages unless it is to be rendered
meaningless altogether. It is a cardinal principle that
courts must give effect, if possible, to every clause and
word of a stalule. While general terms should be
canstrued in the light of the specific examples that are
expressly identified, the court finds no contradiction of
this axiom when rule 3002.1(i)(2) is read to authorize
the imposition of remedies appropriate to patrol the
parties and oblain compliance rather than to
compensate for actual loss.

Civil Procedure > ... > Altorney Fees &
Expenses > Basis of Recovery > American Rule

Civil Procedure > _.. > Costs & Aftorney
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Fees > Aftorney Fees & Expenses > Reasonable
Fees

mﬂh Basis of Recovery, American Rule

Evidence preclusion is a particularly harsh punitive
sanction, warranted only under rare circumstances,
Reasonable expenses and attomey's fees do not
conclusively establish that only compensatory awards
are appropriate either. The explicit mention of attorney's
fees is necessary for courts to depart from the American
Rule when considering fee shifling and therefore
provides little indication as to how courts should
interpret other appropriate relief,

Business & Corporate

Compliance = Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law = Case

Administration > Bankrnuptcy Court Powers

Bankruptey Law = Individuals With Regular
Income > Estate Property

HNZE[*] Case Administration, Bankruptcy Court
Powers

Fed. R. Bankr, P. 3002.1(i) is a procedural rule intended
to facilitate the sharing of information that is integral to
the Chapter 13 system, and these remedies are
properly interpreted as tools for the court to compel
compliance,

Business & Corporate

Compliance = Bankruptcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law = Case

Administration > Bankruptcy Court Powers

Governments = Courts > Authority to Adjudicate

HN2#[%] Case Administration, Bankruptcy Court
Powers

Bankruptcy courts, like Article Ill courts, enjoy inherent
power to sanction parties for improper conduct.

Business & Corporate
Compliance = Bankruptcy > Case

Administration > Bankruptcy Court Powers
Bankruptcy Law = Case
Administration > Bankruptcy Court Powers

Civil Procedure > Sanctions

HHEE{.".'.] Case Administration, Bankruptcy Court
Powers

11 US.C.5. § 105(a) vests bankruptey courts with the
power to prevent abuses of the bankruptcy process,
including the power to sanction parties for such conduct
where appropriate. Bankruptcy courts may, within their
discretion, fashion an appropriate sanction for conduct
which abuses the judicial process.

Bankruptcy Law = Debtor Benefits &

Duties = Debtor Duties

Business & Corporate

Compliance = Bankruplcy > Debtor Benefits &
Duties = Debtor Duties

HHSE[*] Debtor Benefits & Duties, Debtor Duties

An abuse of process occurs when a creditor engages in
a maneuver or scheme sufficient to undermine the
integrity of the bankruptcy system that disrupts the
bankrupicy process and prejudices debtors.,

Business & Corporate

Compliance > Bankruplcy > Case
Administration > Bankruptcy Court Powers
Bankruptcy Law > Case

Administration > Bankruptcy Court Powers

Governments > Courls = Authority to Adjudicate

HHST[.*.] Case Administration, Bankruptcy Court
Powers

While 11 U.S.C.5. § 105 is not a panacea for all ills
confronted, bankrupicy courts may exercise § 103
authority and inherent authority when necessary o
enforce provisions of the Bankruptcy Code or Rules,
including to fill the gaps left by the statutory language.

Business & Corporate
Compliance > Bankrupicy > Case
Administration = Bankruptcy Court Powers
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Bankruptcy Law > Case
Administration > Bankruptcy Court Powers

Civil Procedure > Remedies > Damages > Punitive
Damages

HH.?Q]*] Case Administration, Bankruptcy Court
Powers

The bankruptcy court's sanctioning authority includes
the power to impose mild noncompensatory punitive
damages, but not serious noncompensatory punitive
damages. Because bankruptcy courts are courts of
limited jurisdiction, the general sanctioning power of
bankruptcy courts does not encompass the imposition of
criminal-like sanctions, absent other statutory authority.

Civil Precedure = Sanctions
Governments > Courts > Authority to Adjudicate
Hn331) Civil Procedure, Sanctions

Monetary sanctions imposed under a court's inherent
powers require a finding that the misconduct constituted
or was tantamount 1o bad faith.

Bankruptcy Law > Procedural
Matters > Jurisdiction > Moncore Proceedings

HHM*] Jurisdiction, Noncore Proceedings

By statute, bankrupicy courts only submit proposed
findings of fact and conclusions of law to the district
court in two situations. First, the bankruptcy court does
s0 when addressing non-core proceedings, absent
consent of all the parties, 28 U.S.C.5. § 157(c). Second,
even if the proceeding is designated as core, absent the
knowing and voluntary consent of the parties, the court
may not enter final judgment on Stern claims that
otherwise can only be determined by an Article 11l court.

Bankruptcy Law > Procedural Matters > Adversary
Proceedings = Causes of Action

Bankruptcy Law > Claims > Proof of Claim > Effects
& Procedures

HHE$| Adversary Proceedings, Causes of Action

Stern claims do not include actions covered by Fed. R.
Bankr, P. 3002.1 that function as part and parcel of the
claims-allowance process in bankruptoy,

Civil Procedure > Discovery &
Disclosure > Discovery > Relevance of
Discoverable Information

HN.!E[."'.] Discovery, Relevance of Discoverable
Infarmation

Fed. R. Civ. P. 26 authorizes extremely broad
discovery. Rule 26(b)(1) defines the scope of discovery
as any nonprivileged matter that is relevant to any
party's claim or defense and proportional to the needs of
the case, Indeed, information within this scope of
discovery need not be admissible in evidence to be
discoverabla.

Civil Procedure = Judicial
Officers > Judges > Discrationary Powers

Civil Procedure > Discovery &
Disclosure > Discovery = Undue Burdens in
Discovery

HHS?[.*.] Judges, Discretionary Powers

Courts are vested with broad discretionary power to
pare down discovery requests, which, although
technically relevant, are unreasonably burdensome and
overbroad. When determining whether to limit a
discovery request, the court should consider the totality
of the circumstances, weighing the value of the material
sought against the burden of providing it, discounted by
society's interest in furthering the fruthseeking function.

Civil Procedure > Discovery &
Disclosure > Discovery > Burdens & Expenses

Civil Procedure > Discovery &
Disclosure = Discovery = Undue Burdens in
Discovery

HHSB[&] Electronic  Discovery, Burdens &
Expenses

The proportionality analysis requires consideration of a
number of factors, including the importance of the
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iszues at stake in the action, the amount in controversy,
the parties’ relative access to relevant information, the
parties’ resources, and the impartance of the discovery
in resolving the issues. Consideration must also be
given to whether the burden or expense of the proposed
discovery outweighs its likely benefit. Fed. R. Civ. P.
26(b)(1ys inclusion of the proportionality factors
enforces  the collective obligation to  consider
proportionality in  discovery disputes; it does not,
however, permit a party to refuse discovery simply by
making a boilerplate objection that the information
requested is not proportional. Further, the party seeking
discovery does not bear the burden of addressing all of
the proportionality factors.

Counsel: [**1] For HSBC Bank USA, NA, Creditor:
Lesnn E Covey, Clunk, Paisley, Hoosa Co., LPA,
Akron, OH; Stefanie L. Deka, McGlinchey Stafford
PLLC, Cleveland, OH; Melany Kotlarek Fontanazza,
Reminger Co., L.P.A., Cleveland, OH; Jerry A
Meadows, 7501 Paragon Road, Dayton, OH; Matthew
Murtand, LOGS Legal Group LLP, Cincinnati, OH.

For Ocwen Loan Servicing, LLC, Creditor: LeAnn E
Covey, Clunk, Paizley, Hoose Co., LPA, Akron, OH;
Stefanie L. Deka, MeGlinchey Stafford PLLC,
Cleveland, OH; Melany Kotlarek Fontanazza, Reminger
Co., L.P.A., Cleveland, OH; Jerry A Meadows, Dayton,
OH.

For PHH Mortgage Corporation, Creditor: Stefanie L.
Deka, McGlinchey Stafford PLLC, Cleveland, OH.

For Constance E Dewitt, Debtor: Jarry A Meadows,
Dayton, OH.

For Henry E Menninger, Jr, Mediator: Henry E
Menninger. Jr, Cincinnati, OH.

Judges: Guy R. Humphrey, United States Bankrupicy
Judge.

Opinion by: Guy R. Humphrey

Opinion

[*219] DECISION GRANTING IN PART AND
DENYING IN PART DEETOR'S MOTION FOR

SUMMARY JUDGMENT (DOC. 118)

I. Factual and Procedural Background

In Novamber 2011 Constance Dewitt ("Dewitt”) filed a
petition for bankruptey [*220] relief under Chapter 13
and listed her primary residence as an asset. Doc. 114,
MM 1-3. Dewitt's property was subject to a
martgage [*2] held by HSBC and serviced by Ocwen
Loan Semvicing LLC ("Ocwen”) and later PHH Mortgage
Corporation ("PHH") (collectively, "the Mortgagee®). ld.
at T 4-6, 8. This Decision follows an eadier decision in
this case, 644 B R 385 (Bankr S0 Oho 2022]
("Dewitt I'), in which this court found that the Mortgagee
violated Federal Rule of Bankrupfcy Procedurs
3002 1(gl when it, following the closing of the case,
sought to collect from Dewitt real estate taxes which it
advanced during Dewitt's bankruptcy case and which it
failed to disclose as outstanding in its response to the
Chapter 13 Trustee's Netice of Final Cure Payment, Sea
Fed. R. Bankr. P. 3002 1{f).

As this court detailed in Dewilt |, Dewitt's Chapter 13
Plan (the "Plan®) required the Trustee to pay the
Mortgagee "(1) the full amount of the pre-petition
arrearages in the amount of $19,543.56; (2) the on-
qgoing, post-bankruptcy monthly payments due on the
loan through May 2017; and (3) a post-petition fee that
Qowen incurred for paying the 2014 installment of real
astate taxes in the amount of $1,655.63 (the Second
Advance) . . . " M. at Y 11. The Plan also required
Dewitt to directly pay post-petition property taxes to
Clark County. /d. at ] 10, 13. After she failed to do so,
the Mortgagee paid the property taxes on her behalf on
three [**3] occasions. While the Mortgagee waived the
first tax payment and properly noticed the second under
Rule 3002 1fc), which was paid through the Plan, the
Mortgagee did not notice the third tax payment of
£4,155.91 made on Aprl 26, 2017 (the “Third
Advance"). fd. at T4 11-12, 14." The Morgagee did not
saek to collect the Third Advance during the bankruptcy
case bul later attempted to do so. Id., 1 26.

The Trustee served a Motice of Final Cure (doc. 55)
pursuant to Rule 3002 1{f) in May 2017, id., 1 18. In its
Rule 3002 1{g) Response to Notice of Final Cure (doc.

The Morigagee argued in its defense to Dewill's contemplt
third tax payment It made because the case was concluded
before the expiration of the 180-day period it had under that
Rube 1o serve that notice. However, this court did not find a
viokation of Rule 3002 1{c) in Dewilt |, bul rather, a violation of
Rule 3002 1(g) because the Morigagee did not asseri thal
payment was due In its response to the Truslee's Nobice of
Final Cure Payment which the Trustee served pursuant to
Rule 3002, 1(.



AMERICAN BANKRUPTCY INSTITUTE

Page 10 of 24

651 B.R. 215, *220; 2023 Bankr. LEX|S 1340, **3

596), the Morgagee “agreed that Debtor was current on
all postpetition payments due, including all foes,
charges, escrow and costs, and stating that the next
postpetition payment was due June 1, 2017." /4. at 7 19.
Subsequently, the Trustee filed a Certification of Final
Payment and Casa History (doc. 58) to which HSBC did
not object. Id. at 1 20. This court entered an arder
granting Dewitt's discharge in June 2017, Doc. 80; Id. at
1 24. Dewitt continued to make monthly morigage
payments of principal and interest after her bankruptcy
case concluded, Debtor Affidavit, Doc, T2.

In May 2018 the Morgagee began attempts to collect
the Third [**4] Advance through an escrow payment
change. Doc. 114, T 25. Dewitt did not pay the manthly
ascrow amount and confinued to make only her monthly
principal and interest payments. Doc. 118 at 3-4. The
Morgagee continued attempts to collect the Third
Advance by contacting Dewitt, returning her monthly
mortgage payments, and ultimately filing a foreclosure
complaint. Doc. 114 at Y 28.

After failed settlement attempts, Dewitt filed a motion to
reapen the present bankruptcy case (doc. 64). /d. at
36-37; Doc. [*221] 118 at 5. The court granted the
motion to reopen the case to resclve this contested
matter (doc. 75). /d. at 9 37. In accordance with the
court's scheduling order which bifurcated the issues of
whether a violation of Rule 3002 1 occurred and any
remedies (doc. 112), both Dewitt and the Morigagee
filed cross-motions for summary judgment as to the
Ruwle 30021 wviolation issues. Docs. 118, 121. On
September 30, 2022 the court entered its decision in
Dewitt | determining that the Mortgagee violated Rule
3002, 1{g) but did not violate the discharge injunction,
After a status conference, the parties briefed the
bifurcated issues relating to available damages and
remadies. Docs. 147-49,

1. Jurisdiction

This court has jurisdiction [*5] pursuant to 28 U.5.C. §
1334fb) and the Standing Order of Reference
{Amended General Order 05-02) of the District Court for
the Southern District of Ohio in accordance with 28
WS.C & 157(a). This is a core proceeding pursuant to
28 ULSC § 157(b)2)(B). and this court has
constitutional authority to enter a final judgment. See
Waldman v. Sftone, 698 F.3d 910, 920 (6th Cir. 2012)
(bankruptcy courts may enter final judgment for matters
“part and parcel of the claims allowance process in
bankruptcy.”).

ll. Summary Judgment Standard

HN1[F] A court "shall grant summary judgment if the
movant shows that there is no genuine dispute as to any
material fact and the movant is enfitled to judgment as a
matter of law." Fed. R. Civ. F. 56{a) (made applicable in
this contested matter by Faderal Rule of Bankrupfcy
Procedure 7056). A factual disagreement is genuine if
“a rational trier of fact could find in favor of either party
on the issue.” SPC Flastics Corp. v. Grffith (ln re
Structurlite Plastics Corp.), 224 B.R. 27, 30 (B.AP. &th
Cir. 1888 (citing Schaffer v. A 0. Smith Harverstons
Prods., Inc., 74 F.3d 722, 727 (6th Cir. 1996)). A fact is
material if it might affect the outcome of the suit under
substantive law. Miecko v. Emre Mktg Co. 973 F 2d
1296, 1304 (6th Cir. 1992) (ciling Andersen v. Liberty
Lobby, Inc, 477 LS. 242 248 106 8. Ct. 2505 81 L.
Ed _2d 202 (1986]). When reviewing a motion for
summary judgment, a court views all evidence and
draws all inferences in the light most favorable to the
nonmoving party. Mafsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587, 106 5. Ct. 1348 B9 L.

Ed. 2d 538 [1886).

I¥. Statement of the Parties’ Positions

Dewitt argues that Ruwe 3002 1) allows the court to
award attorney fees and costs; other compensatory
damages, including damages for  emotional
distress; [**8] and punitive damages, If the court
declines to award punitive damages under Fule 3002.1,
Dewitt asks the court to do =0 under Eankrupfcy Code §
105 and the court's general powers or, in the alternative,
to make punitive damage recommendations to the
district court so that it could enter such damages against
the Mortgages. Dewitt also asks the court to enjoin the
Mortgagee from presenting evidence conceming or
otherwise referencing the Third Advance as a basis for
default under Dewitt's morgage contract in any court or
proceeding, including in the state court foreclosure.
Finally, Dewitt asks the court to permit discovery into the
Mortgagee's other alleged violations of Rule 3002.1 in
other cases across the country and to consider such
evidence when determining the amount of any punitive
damages to be awarded in this case.

The Mortgagee argues that no damages should be
awarded because its actions were harmless. The
Mortgagee asserts that unless Dewitt can establish that
she [*222] would have paid the Third Advance and
avoided default had the charge been properly disclosed
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during the case, the court cannot find harm to Dewitt as
a resull of the Mengagee's violation. The Maongagee
urges the court to adopt the Second Circuil's
reasoning [**7] in /M re Gravel and find that Sule
2002, 1(i) does not authorize the award of punitive
damages. The Mortgagee also asserts that the court
should limit any attorney fee award lo legal fees
incurred in reapening the bankruptcy case and pursuing
the present contempt action, eliminating Dewitls
recovery of attorney fees she incurred in the foreclosure
proceeding. Finally, the Morigagee contends that
compensatory damages for emolional and mental
distress are likewise unavailable under Rule 3002 1,

V. Legal Analysis

A. Chapter 13 and Bankruptcy Code § 1322(b)(5)

m Chapter 13 of the Bankruptcy Code allows
individuals with regular income to refain their primary
residence and other real or personal property by
propasing a plan which provides for the payment of their
credilors over a three or five-year pericd. The plan is
funded through the debtors' income and must be
confirmed by the bankruplcy court. See 171 USC. 5§
1322 and 1325, see also Sesfort v. Burden (In re
Seafort). 669 F.3d 662, 663 (6th Cir. 2012) ("Chapter 13
of the Bankruplcy Code permits ‘individual[s] with
regular income’ whose dabt falls within statutory limits . .
. to keep their property if they agree 1o a courl-approved
plan to pay creditors out of their future 'disposable
income.™). Frequently a debtor files a Chapter 13 case
to hold onto their residence after they have defaulted on
their mortgage loans, Chapter 13 permits debtors [*8]
o cure arrearages on those loans and continue to make
their regular mortgage payments through their Chapter
13 plans. See 11 U.S.C. § 1322(b)f5) and (e); Fed
Land Bank of Lowisville v. Glenn (In re Glenn), 760 F.2d
1428, 1442 (6th Cir 1985) (holding that a Chapter 13
debtor may cure a mortgage loan default on their
principal residence even after the debt has been
accelerated and a foreclosure judgment has been
granted, unless the foreclosure sale has cccurred).

B. Background of Bankruptcy Rule 3002.1

Ruwe 30021 was implemented in response to
widespread challenges faced by deblors and Chapter
13 trustees in obtaining accurate information from
mortgagees and mortgage servicers. See In re Gordon,

No. 10-13885 EEB, 2011 Bankr. LEXIS 3848 at "8
(Bankr. D. Colo. Mar. 25 2011) (noting that debtors
sometimes struggle to ascertain the amount of a
mortgage arrearage because "the mortgage holder . . .
fails to adequalely communicate with the debtor"); see
also Harker v. Wells Fargo Bank, NA (in re Krause), 414
B.R._243, 251 (Bankr S.0. Ohio 2009) (stating that
“growth over the last decade of the secondary mortgage
market . . . has engendered numerous problems in
bankrupicy courts . . . related to the documentation of
motions for relief from stays, proofs of claim, and
foreclosure actions filed by the banking and mortgage
industry”). Mortgage servicers often misapplied plan
payments, added undisclosed fees to the debtor's loan
balance, or recalculaled escrow payments without
advance notice, among other actions. [**9] See [n re
Pillow, No. DK 11-11688 2013 Bankr. LEXIS 5711, at
6. 2013 WL 10252924, at *2 (Bankr. W.0, Mich, Mar,
18,_2013) (describing the types of undisclosed charges
that morlgage servicers frequently added to mortgage
loan balances pricr to the implementation of Rule
3002 1); see also Ameriguest Mortg Co. v. Nosek (In re
MNosek), 609 F.3d 6, 9 [*223] (1st Cir 2010) (ciling
Katherine Porter, Misbehawvior and Mistake in
Bankruptcy Mortgage Claims, 87 Tex. L. Rev. 121, 123-
24 (2008]) ("Studies have shown that mortgage holders
and servicers routinely file inaccurate claims, some of
which may not be lawful.”).

These failures frequently meant that debtors completed
the rigorous Chapter 13 requirements to obtain a
discharge and reinstate their home mortgage only to
emerge from bankruptcy and  find  themselves
immediately facing foreclosure once again. See Fillow,
Mo, DK 11-11888, 2013 Bankr, LEXIS 5711, at "6, 2013
WL 10252524, at "2 (explaining the history of Rule
30021 and noting that "the drafters hoped that by
requiring lenders to give periodic nolice of payment
changes, debtors could aveid the shock that some have
experienced at the end of their plan terms upon
discovering that, despite having made all paymenis in
good faith, their morigage arrears guistly grew — in
some instances, substantially”).2

ZFor a discussion of these challenges, see Keith M. Lundin,
Lundin an Chapter 13, § 131.3 at 17 10-21 (last visited May 1,
2023) (discussing the impact of morigage servicer accounting
issues in Chapter 13); see also /s Misconduc! in Bamkruplcy
Fueling the Foreclosure Crisis?: Three ABl Members Teshify
Before U5 Senate Judiclary Subcommiftes, 27-5 ABIJ 10, 43
(2008} ("The upsetting reality is that the current banknupicy
system routinely forces bormowers to pay bloated amounts and
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Before Rule 3002.1 took effect in 2011, bankruptcy
courts responded to this issue [*10] by implementing
various local procedures to verify that deblors’ Chapter
13 mortgage payments were current and that no post-
petition mortgage fees or charges remained outstanding
at the time of discharge entry and closing of the
bankruptcy case. These procedures were intended to
ensure that the deblors had clean slates in making their
mortgage payments going forward and the chance for a
"frash start" as they exited Chapter 13.% In this district,
as in many other districts, Chapter 13 Trustees filed and
served "Motions to Deem the Chapter 13 Case Current”
or similar mations, to achieve that result® Those
motions compelled mortgagess to in effect "speak or
forever hold their peace” if they believed they were
owed any armearage, pre-patition or post-petition. Upon
adjudication, courts entered an order finding the
mortgage current to effectuate the debtors’ fresh start.
These orders determined that the morgage loan had
been brought current and instructed debtors to continue
making their regular mortgage payments to their lenders
on a monthly basis in accordance with the contractual
terms.

The adoption of Bankruptey Rule 3002, 1 brought [*11]
uniformity to such local praclices [*224] used to
effectuate the debtors’ fresh start in Chapter 13 cases at
the conclusion of the cases.® The Advisory Commitiee

permits mortgage servicers 1o misbehave withoul serious
consequence.  This  situation  significantly  threatens
bankruptcy's purpose of helping families save their homes.");
USTP Acltions against Morigage Fraud, Abuse Are Part of
FFETF Sweep, 28-6 ABIJ 20 (2010) (discussing bankruptcy
settlements Involving mortgage servicer abuse that occurmed
bedfore the implementation of Suwle 2002 7).

*See Keith M. Lundin, Lundin on Chapler 13, § 1313 at 25
{last visited May 12, 2023) (noling thal prior to Bule 30021,
home maorigage issues were addressed by local “best
practices™ with lackluster” results).

1See Sielwagen v Clum, 245 ULS 605 617 38 5 Cf 215
62 L Ed 507 {1918) ("The federal system of bankruplcy . . .
intends to akd the unforfunate debtor by giving him a fresh start
.« - . Our decisions lay great stress upon this feature of the
law—as one not only of private but of great public interest in
that it secures to the unfortunate deblor, who surenders his
property for distribution, & new opportunity in fe.”).

“See In re Shaw, No. 2:05-bk-53828 (docs. 37 and 40) for
examples of a Motion fo Deem Mofgage Current and an
Order Deeming Morigage Current,

% Zee Eugene R. Wedoff, Proposed New Bankruplcy Rules on

Maote to the Rule, in pertinent part, states:

This rule is new. gﬁgf’i‘] It is added to aid in the
implementation of § 1322(bjf3), which permils a
chapter 13 deblor to cure a default and maintain
payments on a home morigage over the course of
the debtor's plan . . . .

In order to be able to fulfil the obligations of §
1322(b){5), a debtor and the trustee have to be
informed of the exact amount needed to cure any
prepetition arrearage, see Rule 2001(c)(2). and the
amount of the postpetition payment obligations. If
the latter amount changes over time, due to the
adjustment of the interest rate, escrow account
adjustments, or the assessment of fees, expenses,
or other charges, notice of any change in payment
amount needs to be conveyed to the debtor and
trustee. Timely notice of these changes will permit
the debtor or trustee to challenge the validity of any
such charges, if appropriate, and to adjust
posipetition morigage payments o cover any
undisputed claimed adjustment. Compliance with
the: notice pravision of the rule should also eliminate
any concern on the part of the holder [**12] of the
claim that informing a debtor of a change in
posipetition payment obligations might violate the
automatic stay.

Fed. R, Bsnkr. P. 30021, Advisory Commillee MNole
(2011).

Hm[?] Buig 3002 1 both facilitates information sharing
during the Chapter 13 case and provides a mechanism
for an end of the case reconciliation. During the case,
mortgagees  must  comply with twa  reporting
requirements that help to ensure mortgages are current
when the plan ends. First, morigagees are required to
file and serve notices of payment changes on the
debtor, deblor's counsel, and the Chapter 13 Trustee no
later than 21 days before a payment change takes
effect, Fed R Bankr P._3002 1{b). Such changes are
usually due to a change in the interest rate or a need to
adjust the escrow account. Second, morigagees are
required to file notices itemizing all recoverable post-
petition fees, charges, or expenses incurred in
connection with the claim within 180 days of the date
these amounts are incurred. Fed K. Bankr. F

Creditor Disclosure and Cour! Enforcement of the Disclosures,
83 Am, Bankr., L.J. 579 (20089) ("The existence of a national
rule on this subject would akso have the effect of making more
uniform what has become a range of responses at the local
level, through court orders, model plans, and local rules.”).
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3002.1(c). At the end of the case, within 30 days of the
debtor's final plan payment, the Chapter 13 Trustee is to
serve a Notice of Final Cure Payment "stating that the
debtor has paid in full the amount required to cure any
default on the claim™ and advising the mortgagee that it
must [**13] “file and serve a response.” Fed R. Bankr.
P. 3002.1(f). HNS[¥] Under subsection (g), morigagees
are required to file and serve a response to the
Trustee's MNotice of Final Cure Payment. The response
must indicate whether they agree that the debtor has
cured any default on the claim and whether the debtor is
"otherwise current on all payments consistent with §
1322(b)(5] of the Code." Fed. R, Bankr P. 3002.1(g).
This statement "shall itemize the required cure or
postpetition amounis, if any, that the holder contends
remain unpaid as of the date of the statemant.” Id.

By requiring the mortgagee to share accurate and
complete information on a timely basis, Rule 3002 1
provides a system whereby any outstanding amounis
can be addressed by the debtor, the Chapter 13
Trustea, and the Court while the [*225] Chapter 13
case is panding. This information sharing mechanism is
central to the integrity of Chapter 13. As one court
explained:

HNE[F) Rule 30021 was adopted in December
2011 to address a significant problem caused when
morigage companies applied fees and costs to a
debtor's mortgage while the deblor was in
bankruptcy without giving notice to the debtor and
then, based on these post-petition defaults, sought
o foreclose wpon the debtor's property after the
debtor completed the plan. Rule 3002 1 deals with
this problem [**14] by requiring notice of payment
changes and providing an opportunity for the debtor
io contest them during the chapter 13 case.
Accurate representations are required under
Bankruptey Rute 30021 to prevent the wvery
problem that the [debtors] are facing. Providing
information to a debtor about the status of his ar her
mortgage loan is why the procedures outlined in
Bankrupley Rule 3002 1 were enacted. This Court
considers the give and take between the Trustee,
creditor, and debtor outlined in Bankmupfcy Rule
3002, 1 to be a critical part of the administration of a
Chapter 13 case.

Culberson v. Nationstar Morlg., LLC (In re Culberson),
Mos. 1:15-bk-15518-S0R, 1:21-ap-01012-50R, 2022
Bankr, LEXIS 1629, at "32-33, 2022 WL 2117268, af

*10 {Bankr, E.D. Tenn. June 10 _2022) (cleaned up). Put
simply, timing is central to Ruwe 3002 1. After the case

concludes, these issues are significantly more difficult to
resolve and may require the debtor 1o expend lime and
resources to recpen the bankruptcy case and seek
relief, m?] While the case is still open and the plan
angoing, the deblor can readily use bankruptcy specific
tools to address a noticed mortgage payment change or
an added fee. Among other actions, the Chapter 13 plan
may be modified to ensure that these amounts are paid
before the case concludes. 11 U5 C_§ 1329, If there is
a dispute as to any such charge, a molicn can be filed
and the court can resolve that dispute pursuant to Rule
3002 1(h}.

Bankrugtcy Rule 3002.1(h) invites the bankruplcy
court to engage [*15] in a broad inguiry fo
determine the status of the mortgage. "All required
postpetition  amounts”  includes consideration
whether postpetition installment payments and
posipetition feas, expenses and charges have been
paid.

Keith M. Lundin. Lundin on Chapter 13, § 131.3 at 144
{last visited May 1, 2023).

HNE[F) In sum, Rule 30021 not anly provides a
mechanism to ensure that the debtor has cured all
armearages and is current with respect to all mortgage
obligations at the end of the case, but it also provides
the information which the parties need to address any
outstanding amounts due under the morngage so that
there are no "surprises” later, See [n re Ferrell 580 B.R.
181, 184 {Bankr, D S.C_2017) (citing the Advisory
Comm. Note to Rule 3002 1) ("Rule 3002 1 was added
to aid in the implementation of § 1322(b)(5)," and to
ensure that chapter 13 trustees and debtors receive
timely notice of any changes or charges to their
mortgage loans o enable them 'to challenge the validity
of any such charges, if appropriate, and to adjust
posipetiion mortgage payments to  cover any
undisputed claim adjustment.”).”

’Reuugnizhg that Rule 3002 1] is titled "Faillure to Naotify®
and references the failure to provide information in accordance
with Rie 3002 1, courls have explained how a Rwle 2002 1{g)
response which contains inaccurate information is as troubling
as the fallure to file a response or the filing of a response with
no information. See In re Heard No 15-35564-pemi3 2021
Bankr. LEXIS 2183 al *4-5 2021 WL 3540412 at *2 (Bankr
D Or Awg 11 2021) (determining thal a morigagee who
pravides an inaccurate response violates Rule 3002 1/g)) In re
Howard, 563 B R 308 315 (Bankr N.D. Cal 2016] (noting
that an inaccurate response "complies with neither the letter
nor the spirit® of the rule); In_re Ferell 580 BR 181, 187
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[*226] C. Remedies Available Under Rule 3002.1(1)

Bule 3002 1(1) outlines remedies for violations of Rule
3002.1. Itis titled "Failure to Notity™ and provides that:

If the holder of a claim fails to provide any
information as required [*16] by subdivision (b),
(el. or (g) of this rule, the court may, after notice
and hearing, take either or both of the following
actions:

(1) preclude the holder from presenting the omitted
information, in any form, as evidence in any
contested matter or adversary proceeding in the
case, unless the courl determines that the failure
was substantially justified or is harmless; or

(2) award other appropriate relief, including
reasonable expenses and attorney’s fees caused
by the failure,

Fed. R Bankr. F. 3002 1(i); see ln re Legare-Doctor,
634 BR 453 458 (Bankr. D.5.C. 2021) (explaining that
"the Court has authority to fashion a remedy under Rule
3002 1{1), including the award of reasonable attorney's
fees and costs.”).

1. Rule 3002.1(i) Authorizes Evidence Exclusion as a
Sanction.

M Rule 3002 1(i){1] authorizes bankruptcy courls
to bar morgagees from presenting information that
should have been noticed under the rule in any
proceeding within the bankruptcy case, In determining
whether to exclude evidence, the courts consider
whether a wviclation occurred, and if so, whether the
resuling failure to comply with the rule was either
"substantially justified” or "harmless.” A violation is not
substantially justified or harmless if the deblor is
prejudiced as a result of the mortgagee's failure. See (n
re Navarro, No. 15-10301-SMG, 2020 Bankr. LEXIS
1406, af *7-8, 2020 WL 2843033, at "4 (Bankr. 5.0. Fla.
May 28 _2020) (finding a morgagee's failure to comply
with [*17] Rule 3002.1's procedures for disclosing
additional fees fto be unjustified because the
morgagee’s position was unsupported by relevant
authority and the mortgagee was required to comply
with Rule 30021); Legare-Doctor, 634 B.R. al 462
(finding that the morigagee's wviolation was not
substantially justified or harmless because the debtor

(Bankr 0.5 C._2017) (stating that an incorrect statement may
be "worse than no stalement”).

was prejudiced by the late disclosure at the end of her
case), In re Boe, MNo. 18-50046, 2021 Bankr LEXIS
1849, at *10-12, 2021 WL 2046167, at "4-5 (Bankr,
WD Mo July 13 2021) (finding that the morigages's
viclation was not substantially justified or harmless
because the deblor was unfairly surprised by the late
disclosure and the morgagee offered no evidence to
show its faillure was justified), Figueroa v, Banco
Popular de P.R. (In re Figuerca), Nog 09-07725 (MCF),
19-00032, 2021 Bankr. LEXIS 3337, at *12-14, 2021 WL
5815641, at "5 (Bankr. D.P.R. Dac 7, 2021); In re
Howard, 563 B.R. 308 31517 (Bankr. N.D. Cal. 2018)
{finding that the mortgagee's violation was not harmless
or justified because the mortgages's repeated actions in
filing “wildly inaccurate” responses and in failing to
attach an itemization of fees as required by the rule
prevented the debtor from requesting that the cour
resolve the matter on the record in accordance with
Bulg 3002 1(h)); [n re Kinderknechi Mo {17-12530-13,
2023 Bankr. LEXIS 129, af "18-20 2023 WL [227]
320984, at "8 (Bankr. D. Kan. Jan. 18. 2023) {excluding
evidence of undisclosed fees because the court was not
persuaded that the mortgagee's violation was harmless
or justified); but see [0 re Tollios 497 BR 886 832
(Bankr N.O. I 2013} (declining to exclude evidence as
a sanction because the debtors were not harmed by the
morgagee's failure to provide notice of an escrow fee
change). ["*18]

HN10(F] Subsection (il(1) explicitly authorizes the court
to exclude evidence of undisclosed charges in "any
contested matter or adversary proceading in the case.”
Fed. R. Bankr. P. 3002 1{i)(1). But for deblors who have
completed their plan, this protection is incomplete.
Disallowing evidence of an undisclosed charge duning
the Chapter 13 case but permitling the mortgagee to
later present avidence of the charge or reference it as
an act of default leaves the deblor exposed to the
negative consequences that Sule 2002 1 was enacted
to avoid. See Legare-Doctor, 634 B R, at 462-63 (noting
that allowing a creditor to present evidence of an
undisclosed charge after a bankruptcy case has
cancluded would jeopardize the deblor's fresh start and
circumvent Rule 3002 1's very purpose). For this
reason, other courts have relied on the broader grant of
authority in subsection (i)(2) to expand evidence
exclusion of an undisclosed charge to any proceeding,
including those outside the bankruplcy case. [d at 463,
see also In re Roper, 621 BR, 899, 903 (Bankr, [,
Colg, 2020} (noting that additional charges properly
disclosed to a debtor during a bankruptcy case remain
due and are not included in the general discharge).
HN11[¥] As anather bankruptcy court explained, "[fjhe
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remedy authorized by Rule 2002 1(ii(1) appears to limit
the treatment of the disputed advance during Deblor's
pending Chapter 13 case if the [**19] creditor's failure
was not substantially justified or harmless, but Rule
2002 1{{2) i= not so limited and expands the Courl's
authority to provide a remedy by authorizing it to "award
other appropriate relief[.]™ Legare-Doctor, 634 B R at
461 (citing ln re Lescinskas, 628 BR. 377, 382 n9
(Bankr. D Mass 20211). See also Ferrell 580 B R. at
188-89 (Ordering that “[tjo the extent that there esists
any other postpetition amounts for fees, charges, and/or
expenses that Shellpoint might asser were incurred in
connection with Claim #5 and are recoverable against
the Debtors or their property, these sums are deemed
waived, cancelled, and discharged [and] . . . [a]ny
attempt by Shellpoint to collect]) the Disputed Amounts
or any other postpetition amounts for fees, charges, and
or expenses, is and shall be a willful viclation of this
Order and the discharge injunction of § 524, and
punishable by the contempt powers of this Court.”).

Dewitt asks the court to issue an order enjoining the
Morigagee from presenting evidence regarding the
Third Advance or otherwise referencing it as an act of
default under her mortgage in this case or any other
case before any court, including the pending state court
foreclosure case. The Morgagee argues that relief
under suhsection (i){1) is unavailable because its
actions  were  harmless. In  support, the
Mortgagee [**20] cites Tollios and states that Dewitt
has not demonstrated that she would have been able to
pay the Third Advance or taken different actions had the
Morigagee timely disclosed the fee. 451 B.R. at §92.95.

While Tollios also involved joint deblors who failed to
pay property taxes in accordance with their Chapter 13
plan, those circumstances differed from the case at bar
in impaortant ways. The Tolios morigagee added an
escrow payment to the deblors” maonthly statement
withoul appropriately noticing the change under Rule
3002 1{b] after the debtors failed to pay the property
taxes directly. /d. at 888. [*228] There, the debtors did
not make the escrow payments and admitted during the
proceeding that they were financially unable to pay the
faxes or the escrow payments, id. Seven months after
the improperly noficed escrow payment change, the
debtors sought sanctions against the mortgagee, while
the case was still ongoing. /d. While the court found a
Fule 2002 1(b) violation and awarded attorney fees, the
court declined to exclude evidence of the improperly
disclosed escrow charges because courts were at that
time split regarding the applicability of Rule 3002 1 to
morgagees in the absence of a pre-petilion arrearage.

Id, at 831-82. In addition, the Tolios court found that the
debtors were nat harmed [*21] by the violation
because they would not have taken different actions had
the charges been properly noticed. ld.

Dewitl's case iz much different than Taoliics. Here, the
Mortgagee filed a response under penalty of perjury
affirming thal Dewilt's morigage was current, bul later
attempted to collect the Third Advance after the case
concluded and cited Dewitt's failure to pay the Third
Advance as an act of default and a basis for foreclosure.
HN12[¥) Courts have consistently interpreted Rule
3002.1(i)(1) to place the burden on the morigagee to
demonstrate that its conduct was substantially justified
or harmless. See e.g. Legare-Doctor, 534 B R, af 462
(discussing creditor's failure to justify conduct in
violation of Rule 3002 1), Figueroa, Nos, 09-07725
MCE), 18- 1 Bankr. | 7 *12-14

1 1564 *5 (similar). The court does not
find that the Mortgagee has met its burden. The
Mortgagee's conduct harmed Dewitt by subjecting her to
collaction actions, including a state foreclosure
proceeding, and forcing her to reopen her bankrupicy
case o seek relief. She has incurred significant attormey
fees in responding to the Morigagee's actions. The
Mortgagee's failure to file an accurate report indicating
that one or mare tax advances were owed prevented
Dewitt's ability to pay any such obligation during the
Chapter 13 case while she was [*™22] operating under
the protection of the automatic stay.® Thus, the
Mortgages's pursuit of Dewitt on the tax advance after
the case was closed harmed and prejudiced her. For
those reasons, pursuant to its authority under Rule
3002 (f)(1), the coun wil preclude the Morgagee from
presenting any information relating to or referencing the
Third Advance in Dewitt's bankruptcy case. See Legars-
Doctor, 634 B.R. at 462; Roe, No. {18-50048 2021
Bankr. LEXIS 1849, at *14, 2021 WL 2946167, af "5
{Bankr. W.D Mo July 13 2021) (precluding
presentation of evidence related to fees that were not
timely or properly disclosed under Rule 3002 1 in any

*Under Dewitt's Chapter 13 plan (doc. 5 at 8. § 9) the
property of the esltate, including her residence, did not re-vest
in her and remained property of her bankrupicy estate “until
the case [was] dismissed, discharged or converted.” See 711
USC § 1327h) (property of the estate re-vests in the debilor
al confirmaticn, unless olherwise provided in the plan or
confirmation order), Therefore, the aulomatic stay prolecied
both the debtor and her residence throughout the Chapter 13
case, 11 LS C & 262(c). In addition, the Morgagee was
bound by the terms of the Plan, 11 LS C § 1327(a).
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proceeding arising in debtor's bankruptcy case).

Further, the court will exercise its authority under Rule
3002 1{i(2) and § 105(g) to preclude the Morigagee
from citing to or referencing the Third Advance as the
basis for default under the terms of the Morigage in any
court proceeding in  perpetuity, including in any
foreclosure, This exercise of authority is necessary to
pravent the Mortgagee from benefitting from its failure to
comply with Rule 3002 1(g) [*229] and to protect
DeWitt from foreclosure on this basis. Legare-Doctaor,
634 B.R. at 463,

Secfion 105(a] provides:

The court may issue any order, process, or
judgment that is necessary or appropriate to
carry out the provisions of this title. No provision
of this title providing for the raising of an issue by a
party in interest shall be construed [™23] o
preclude the court from, sua sponte, taking any
action or making any determination necessary or
appropriate to enforce or implement court
orders or rules, or to prevent an abuse of
process,

11 USC § 105(a) (emphasis added). HN13(F) The
wroad language of § 105/al grants the court the power
to prevent abuses of process and to issue orders
necessary of appropriate to carry out provisions of the
Code, court orders, and rules. See Ferell 580 B.F_ af
188, Trevino v. HSBC Mortg, Servs. (In re Treving), 6135
B.R. 108, 145-46 (Bankr. 5.0. Tex. 2020]; In re Rayford.
No. 16-29914 2020 Bankr. LEXIS 3635 af "12-13
2020 WL 8551780, _at "5 (Bankr. W.D. Tenn. Dec. 17,
2020) (stating that the court has authority under Rule
3002 1{i) and § 105(a) to award appropriate relief for a
violation of Rule 3002 1{gl); In re Fivecoafe, 634 B.R.
720, 730 (Bankr D.5.C. 2021) (Determining that
Sechion 105 allowed the court to preclude the collection
of three post-petition payments when the court found
that the mortgagee's actions were an abuse of process
and were in violation of the Court's confirmation order.);
sae also Amer. Hardwoods, [ne v Deulsche Credit
Corp. (In re Amer. Hardwoods, Inc.]. 885 F 2d 621, 625
(9th Cir, 1985) ("[Slection 105 permils the court to issue
. . . injunctions after confirmation of a plan to protect the
debtor and the administration of the bankruptcy
estale."); Rojas v. Citi Corp Trust Bank FSB (in re
Rojas), Nos. 07-70058, 09-07003. 2009 Bankr. LEXIS

proofs of claim in addition to other possible remedies).

Precluding the Mortgagee from presenting evidence of
Dewitl's failure to pay the real estate taxes in a
foreclosure proceeding after it failed to disclose those
taxes in [**24] its Rute 3002 1(g) response carries out
the provisions of §8 1322{b|(5), 1328(a), and § 524, in
addition to Al 1. Otherwise, allowing the
Mortgages to introduce evidence of Dewitt's failure to
pay those real estate taxes in the foreclosure case
would eviscerate the purpose of Chapter 13 and Rule
2002.1(g). See in re Roper, 621 B.R. at 902 (stating that
Rule 3002.1 "does not allow the secured creditor to
silently accrue additional amounts and then spring a
‘gaotcha’ foreclosure after the debtor has completed her
plan and emerged from bankruptcy protection.”).
Accordingly, precluding the Mortgagee from introducing
such evidence in a foreclosure proceeding is necessary
to prevent an abuse of process and to enforce the
Bankruptcy Code and Rule 3002 1.

2. Rufe 3002 1(il{2) Authorizes the Award of Attorney
Fees and Expenses.

HN14[¥] It is beyond dispute that Rule 3002.1(i)(2
authorizes bankruptcy courts to award attorney's fees
and reasonable expenses. Here, the Mortgagee asserts
that no atlorney's fees should not be awarded because
itz=  actions were harmless and Dewitt cannot
demonstrate that she would have avoided a default
under the mortgage even if the Third Advance fee had
been properly noticed. Doc. 148 at 7-8. To the extent
the courl does award attorney’s fees, the Mortgagee
contends that the award should be limited to the
contempt [**28] proceeding presently  before  the
[*230] court and exclude any waork relating to the state
foreclosure action. /d. The Mortgagee further argues
that awarding attomney's fees for work beyond that
required to reopen this case and pursue the contempt
action would amount to an impermissible punitive
sanction because that work is not causally related to
Rule 3002.1. Id. at 8.

The Maortgagee's arguments are not persuasive. Unlike
subsection (i1}, subsection (il{2) includez no
requirement that the court consider whether the
mortgagee's conduct was substantially harmless or
justified before awarding appropriate relief. See Blanco
v. Bayview Loan Servicing, LLC {in re Blanco), 633 B.R.

£220, af *19-26_ 2009 WL 2496807, at *5-6 (Bankr. 5.0,

714, 756 (Bankr. 5.0. Tex. 2021); Meyer v. Wells Fargo

Tex, Aug {2 2009) (stating that Section 105 may be
used to enforce Bankruptcy Rules relating to filing of

Bank, NA. (In re Meyer) Nos 1-12-bk-04042-8NO, 1-
{7 138-RN i kr, XIS 1041,
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2018 WL 1663292, al "12 (Bankr. M.D. Pa. Apr. 4
2018) ("Upon examination of Rule 3002 1, | cannot find
that the Debtor is required to establish harm or a lack of
substantial justification in order to state a claim for relief.
oo [Under 2002 1{i}2). the court may still award
reazonable expenses and attorney's fees regardless of
whather there was harm.”). HN15[F] In addition, Rule
3002 1(i}(2) does not limit “reasonable expenses and
attorney fees caused by the failure” to the bankruptcy
case. Instead, the court is given broad discretion to craft
an appropriate remedy. See Blanco, 633 B.R. af 754
{"The plain language of Rule 30021()) places few
restrictions on the types of remedies bankruptcy courts
can issue.”). Here. the court has already determined
that [**26] the Mortgagee did violate Rule 3002, 1(g). In

loss. See In re Tapp, No. 19-62481, 2020 Bankr. LEXIS
1843, at "8 2020 WL 4810074, at 3 (Bankr. N.D. Chio
July 10, 2020) (quoting [n re Roman, 283 B R. 1. 9n. 8
(BAF 9th Cir 2002]) ("Generally, actual damages
include compensatory damages, as opposed to
noneconomic or punitive damages, and are defined as
‘[aln amount awarded to a complainant to compensata
for a proven injury or loss; damages ["231] that repay
actual losses.™). "Actual damages' and "compensatory
damages' are synonymous terms and are intended to
compensate a plaintiff for its loss." Berry v. Fay
Senvicing, LLC (ln re Berry), Nos. 21-80058007, 2022
Bankr. LEXIS 2496, af *52, 2022 WL 4115752, at *18
(BAP 6th Cir Sept 9 20221 (citing McMiflian v
FDILC, 81 F3d 1041 1055 n 15 (1ith Cir. 1998)).

Dewitt I, this court unequivecally stated:

Mortgagee's noncompliance did cause harm - the
Deblor was forced to defend a state court
foreclosure action and to reopen her bankruptcy
case to assert her rights. There is no basis to find
that HSBC's failure to file an accurate 3002 1fg)
response and acl in accordance with its sworn
statements was substantially justified.

644 BR. at 3598 Accordingly, the court will award
reasonable attorney fees and expenses to Dewitt for all
legal services performed in response to the Mortgagee's
FRule 3002.1(g) violalion, including legal work related to
both recpening the bankruptcy case and pursuing
remedies in the bankrupicy court and also those
incurred in defending the state court foreclosure action.

3. Rule 3002.1(){2] Does Not Authorize Bankruptey
Courts to Award Compensatory Damages.

Dewitt requests that this court award compensatory
damages for "mental and emotional distress caused by
the actions of HS3BC, PHH, and Ocwen." Doc. 147 at 5.
The Morgagee argues that compensatory damages for
emotional or mental suffering are unavailable under
Ruwe 3002.1(1){2) and suggests that the phrase “other
appropriate relief authorizes the court to award only
remedies within the same category as attomey [*27]
fees and raasonable expanses.

This issue raises the question of whether “other
appropriate  relief” in  Rule 3002 ({2 includes
compensatory damages. such as damages for
emotional distress suffered by Dewitt. HN16[F)
Compensatory damages are distingt from  punitive
damages and are intended to compensate a debtor for

Such damages may include recompense for costs
incurred and for actual injury, incleding emational injury.
See Ridley v. M & T Bank (In re Ridley), 572 B.R. 352,
366 (Bankr, E D, Okla, 2017) (awarding 5620 in actual
damages for lost wages in enforcing discharge
injumction);

HN17[¥] The court in in re Tollstrup determined that
the Rule 3002 1(i] does not allow the recovery of
compensatory damages, stating:

HNTﬂﬁ] Fule 3002 1 is a procedural rule. Rules of
procedure cannot create independent causes of
action that are unavailable under applicable
substantive law. | am unaware of any court that has
viewed Rule 3002 (i), or its close cousin, [**28]
Rue 3001{c)2i(D), b permit an award of
compensatary damages for violations.

Mo, 13-33924-dwhi3 2018 Bankr, LEXIS 767, gt "11-
12 2018 Wi {384378 st "5 (Bamkr D Or. Mar 16
20718). After Tolistrup, another court drew a similar
conclugion, finding that because Ruwle 3002 1 does not
provide a private rght of action, it does not allow
compensatory damages. See Harow v, Wells Fargo &
Co (In re Harlowl, Neos {17-71487 20-07028 2022
Bankr. LEXIS 3512, at *13-14, 2022 WL 17586716, af
*8 (Bankr. W.D. Va. Dec. 12, 2022). In doing so, it relied
upon an earlier decision in thal district discussing
Bankruptey Rule 3001(c)i2)(0)® which opined that:

¥ Bankrupicy Rule 3007 contains almost identical language to
Rule 3002 1(il(2}: "If the holder of a claim fails to provide any
information required by this subdivision (o), the court may,
after notice and hearing, take either or both of the following
actions: (i) preclude the holder from presenting the omitled
information, in any form, as evidence in any contested matter
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HN19{F) Although the Rules of Procedure may
permit sanctions or other penaliies as a pan of
enforcement, the Rules of Procedure do not allow
for a private cause of action for damages from
violating a rule of procedure (in other words, as
noted by Midland, there is no private cause of
action to seek damages for a violation of Rule
3001). Instead Rule 3001 gives the Court authority
to patrol the parties before it to achieve the efficient,
speedy, and just resclution of adversarial and
contested matters.

Thomas v. Midland Funding LLC (ln re Thomas), 592
B.R. 99, 111-12 (Bankr. W.D. Va. 2018), affd by 606
E.R. 687 (WD, Va 2019); see also Steed v, Educ,
Credit Mgmt. Corp. (In re Steed), 6§14 BR 395 411
(Bankr. N.D. Ga. 2020) (Rule 3001 does not create "an
independent cause of action.”). The Harow court
concluded that while the Rule does not allow for
compensatory damages, it should be construed to allow
courts to sanction creditors who violate the Rule,
including with punitive damages.

&ﬂgﬂ] When Comgress has intended to create a
private right of action, it has done so expressly. Rule
2002 1{0(2), providing for "other [*29] appropriate
relief,” is quite different from § 362(k), which does
provide a private right of action for individuals to
address violations of the automatic stay. [*232] The
statute specifically provides for compensatory damages:

Except as provided in paragraph (2), an individual
injured by any willful violation of a stay provided by
this section shall recover actual damages,
including costs and altormeys' fees, and, in
appropriate circumstances, may recover punitive
damages.

11 U S.C § 362(kl{1) (emphasis added). See Peffilt v,
Baker, 876 F.2d 456, 457-58 (Sth Cir. 1989); Harker v.
Eastport Holdings, LLC {Iin re GYPC. Inc.), 634 BR.
983 991 (Bankr. S.D. Ohio 2021).

HN21[F) While Rule 3002.1(i)(2) provides that the court
may "award other appropriate relief,” the court finds that
this language embodied within a procedural rule does
not provide for a private right of action. Accordingly, this
court follows Tolistrup and Hadow in finding that Rule

or adversary proceeding in the case, unless the court
determines that the failure was substantially justified or is
harmless; or (i) award other appropriate relief, including
reasonable expenses and attormey's fees caused by the
failure.” Fed R Bankr P 3001 (ci2)(D).

3002.1 does not allow for the recovery of actual or
compensalory damages beyond the attorney fees and
expenses provided for by the Rule. Accordingly, Dewitt's
request for damages on account of emotional distress is
denied.

4. Rule 3002 1(il{2) Authorizes Bankruptcy Courts to
Award Punitive Damages.

The few courts to address Rule 3002 1{i)(2) have
debated the meaning of "other appropriate relief™ and
reached opposing conclusicns on whether punitive
damages can be awarded under Rule 3002 1(i)(2). To
date, the Second Circuit is [™30] the only circuil court
to have addressed this question. See PHH Morg, Comp,
v. Sensemnich {In re Gravel], & F.4th 503, 508 (2d Cir.
2021). The Grave! majority determined that Rule 3002, 1
does not authorize a bankruplcy court to impose
punitive damages, while the dissenter found to the
contrary. The bankruptcy courts who have addressed
the issue are also split.?

In Gravel, a bankruptcy judge awarded 575,000 in
punitive damages in response to a mortgage servicers
Rule 3002.1 violations in three cases. In a split decision,
the panel decided in favor of the mortgage servicer and
concluded that punitive damage awards are beyond the
scope of authority granted to bankruptcy courts in Rule
3002.1()(2). . The majority determined that the
general authority implied by the language “other
appropriate relief® should be read as authorizing only
other remedies within the same category as the specific
remedies listed in the subsection, namely attorney fees
and reascnable expanses. [d. at 514-15 Because
attorney fees and expenses are compensatory
damages, the court concluded that Congress intended
that the more general language be read to include other
remedies within the same category as the specific
remedies mentioned. fd. The majority explained,

WThe following bankrupicy courts have found that Rule
2002 1(if2) authorizes the imposition of punitive damages:
Blanco v, Bayview Loan Servicing (in re Blanco) 633 BR.
714, T35 (Bankr S0 Tex 2021k In re Legare-Doctor, 634
BR 453 462 {Bankr DS C 2021); Harow v_Wels Fargo &
Co. {In re Harow], 2022 Bankr, LEXIS 3512, *13-14, 2022 WL
17586716 al "5 (Bankr WD Va Dec 12 2022); Tréving v
HSBC Mortg. Servs. (in re Trevino), 615 B8R 108, 145 (Bankr
S50 Tex 2020 (relying on §105(a)). But see [n re Tollsinup,
2018 Bankr. LEXIS 767 af *13 2018 WL 1384378 at *5-6
(Bankr D Or. Mar, 162018} (finding thalt Rue 3002 102
does net authorize punitive damages ).

439



440

2024 MIDWEST REGIONAL BANKRUPTCY SEMINAR

Page 19 of 24

651 B.R. 2135, *232; 2023 Bankr. LEXIS 1340, =*30

"Because "other appropriate relief is a general phrase
amid specific examples, [**31] it is best ‘construed in a
fashion that limits the general language to the same
class of matters as the things illustrated.”™ Jd. (quoting
Canada Life Assurance Co v. Converium

Id. af 521-22 (emphasis added) (citations omilted).

Judge Bianco alse looked to the history of Rule

3002, 1(i) as support for a broad interpretation. Id. Rule
3002 1{i) was modeled on Federal Rule of Civil

Ruckversicherung (Deutschiand) AG, 335 F.3d 52 58

Procedure 37(cl{1}] which has long been read to

(2d Cir. 2003])). The majority also noted that the
preceding remedy contained in subsection (((1) is
[*233] also remedial in nature because evidence
preclusion is a sanction impoesed to limit to harm caused
by the mongagee's failure to comply with Rule 30021
rather than to punish the morgagee for its conduct. d.
at 515,

Judge Bianco reached the opposite conclusion in his
dissent: subsection ({J(2)'s broad language, when read
plainly, authorizes bankruptcy cours to impose punitive
damages. d. at 517-18, Because § 102(3) of
the Code defines the term "including” as “not limiting,” a
plain reading of subsection (il(2) suggests that a court
may award other appropriate relief (beyond the
avidence preclusion authorized in subsection (1)),
including, but not limited to, attomey's fees and
reasonable expenses. Ig_af 520-21. Judge Bianco also
concluded that subsection [(il(1)fs evidence exclusicn
remedy is itself a punitive sanction rather than
compensatory in nature, o af 521, Judge Bianco
explained:

HN23(F) Although [Rule 3002.1(i)(1)] does allow
the violator to avoid the sanction if the failure to
provide the requisite notice was harmless, it also
allows for the imposition of the drastic sanction of
exclusion regardless of the precise [**32] nature or
amount of such harm. In other words, the sanction
is nat required to be proportionate to the harm - i.e.,
compensatory in nalure — but rather seeks to
punish with the broad brush of evidence-preclusion
o deter such viclations in the future. Indeed, we
have noted that in other contexts the preclusion of
avidence can be a more extreme sanction than
maonetary sanctions . . ..

o

Onca the evidence-preclusion penally in Rule
2002 1(i){1) is properly classified as a potentially
punitive sanction that also operates as a deterrent,
then the “other appropriate reliel” language in Rule
3002 1(i}2) naturally includes, from a textual
standpoint, punitive monetary sanctions because
they are part of "the same class of matters”
contained within the related penalty provision.

authorize the award of punitive damages.!! See e.g.
Olivarez v. GEQ Grp., Ine, 844 F 3d 200, 203 (5th Cir.
2078) ("Pursuant to Rule 37fjc)1]] and the court's
inherent authority, the district court imposed sanclions
requiring each Appellant to pay a $1,000 fine."); see
alzso Memorandum from Subcomm. on Consumer
Issues to Advisory Comm. on Bankr. Rules {April [*33]
7., 2010) (documenmt at 63) (available at
hittps:/fwww.uscourts.govisites/default/filesifr_import/BK
2010-04.pdf) ("The proposed sanctions [in Rule
3001{e)(2)(D])] most closely resemble the sanction
available under Civil Rule 37(ci(1) for the failure to
provide information required under the disclosure
provisions of Rule 26(s)."). The Gravel majority [*234]
considered this analogy but ultimately rejected it for two
reasons. First, the majority looked to the purpose of
Rufe 37 in punishing recalcitrant litigants for discovery
violations and determined that this purpose justifies
more severe sanctions those warranted for a Rule
20021 wviolation. Gravel & F4th at 515 While
compliance with discovery is integral to the function of
the courts and the ability to conduct speedy frials,
compliance with Rule 30021 serves a more limited,
though important, function. |d. The majority explained,
"Federal Rule 37 protects more than the interest of a
party in remedying or avoiding cerain costs; it prolects
the interests of the parties. the court, and the public in a

" Rule 37(cl{1) states:

If a party falls to provide information or Identify a withess
as required by [™34] Fule 26(a) or (g}, the panty is not
allowed to use that information or witness to supoly
evidence on @ motion, at a hearing, or at a trial, unless
the faillure was substantially justified or is harmless. In
addition to or instead of this sanction, the cour, on
mation and after giving an opportunity to be heard:

(A) may order paymenl of the reasonable expenses,
including attorney’s fees, caused by the failure;

(B) may infosm the jury of the party's failure; and

(S} may impose other appropriale sanclions,
including any of the orders listed in Rule
IT (B2 NANT-{vi).

Fed R _Civ, P_37(c){1) (emphases added).
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speedy and just resolution of the case.” |d. Second, the
majority gave great weight to the inclusion of the
language "further just orders” in Bule 37(b)(2)(4), and its
absence in Bufe 3002 1(i). Id.

In Blanco v. Baywview Loan Servicing, another
bankruptcy court considered the question of punitive
damages and adopted Judge Bianco's reasoning. 533
B.R _Ti4 (Benkr, 5.0 Tex 2021). The Blanco court
agreed that Rule 2002, 1 should be interpreted to include
punitive damages in a manner similar to Rule 37. The
court also concluded that Gravel majority's
fundamentally mischaracterized Rule 3002.1's purpose
as one existing solely to protect the more limited
purpose of protecting individual debtors. The court
opined that "it is equally important to the bankruptcy
courts and the public who have an intarest in ensuring
that the "fresh start”* objective of the Bankruptcy Code is
not undermined, and that speedy and just resolutions
of [**35] chapter 13 cases take place.” id_af 753. Two
other bankruptcy courts have joined the Blanco court in
rejecting the Gravel majority’s interpretation and
adopted Judge Bianco's reasoning. See [n re Legare-
Doctor, 634 B.R,_453 (Bankr, D.5.C,_2021). The third
bankruptcy court phrased it in this manner:

Rule 30021 must have teeth to achieve its
purposes, and that, different from a private right of
action for compensatory damages, punitive, non-
compensatory sanctions can be warranted to
achieve its purposes. Otherwise, Rule 3002 1{1), the
sanctions provision of the Rule {which is exactly
what it is), would have little deterrent ability as to
future violations. In that respect, a claim for
punitive, non-compensatory sanctions for violation
of Rue 30021 can and should be able to be
maintained.

Harow, Nos. 17-71487, 20-07028 2022 Bankr. LEXIS
2212, 1314, nG 2022 WL 17586716, at "3 n.6.

This court respectfully disagrees with the Second
Circuit's analysis regarding the availability of punitive
damages for Rule 3002 1 violations and follows Blanco
and Harfow in concluding that "other appropriate relief™
authorizes  bankrupicy courts o  award  punitive
damages for Rule 3002 1 violations. The court does so
for two reasons. Hnrziiﬁ First, this court agrees with
its sister bankruptcy courts that compliance with Rule
3002.1 is fundamental to the integrity of Chapter 13,
Accordingly, the ability of courts to award appropriate
punitive [**36] damages is a critical deterrent to induce
mortgage holders and servicers to make systemic

changes that ensure future compliance. (d af 755
HN25[F] Second, as explained, this court concludes
that compensatory damages for actual ham are
unavailable under Sule 3002 1 because the rule does
not and cannot create a private right of action without
congressional authorization. Becauze of this, the
language “other appropriate reliel must be read to
authorize punitive damages unless it is to be rendered
meaningless altogether. It is a “cardinal principle’ that
courls 'must give effect, if possible, 1o every clause and
word [*235] of a statule.™ United States v. Haynes, 55
E._4th 1075 1080 (6th Cir. 2022) (quoting Williams v
Taylor, 529 U.S. 362 404, 120 S Ct 1495 146 | £d.
2d 389 (20001). While "general terms should be
construed in the light of the specific examples that are
axpressly identified,” the court finds no contradiction of
this axiom when Bule 3002 1(i)(2] is read lo authorize
the imposition of remedies appropriate to patrol the
parties and obtain compliance rather than to
compensate for actual loss. [n re Reynolds, 470 B. R
138, 144 (Bankr. D. Colo. 2012) (quoting Dept. of Labor
v. Perinl North River Assocs., 459 U.S. 207 327 103 8.
Ct 634, 74 L Ed. 2d 465 (1983}, Gravel & F.dth at
514-15 (similar). As the Blanco court reasoned:

Beyond the plain language, this Court cannot
conclude from the enumerated examples in (i)2)
that courts should be limited 1o compansatory relief.
HN26[F] Evidence preclusion is a particularly
harsh punitive sanction, [**37] warranted only
under rare circumstances. Reasonable expenses
and atiorney’s fees do not conclusively establish
that only compensatory awards are appropriate
either. The explicit mention of attorney's fees is
necessary for courts to depart from the American
Rule when considering fee shifting and therefore
provides little indication as to how courts should
interpret “other appropriate relief,”

633 BR. st 754, This interpretation is buttressed by
both the drafters’ exclusion of any harm requirement in
subsechion (il{2) and the language at the beginning of
subseclion (i), which emphasizes compliance of the
creditor rather than harm to the debtor, Fed. B Bankr.
P, 3002 1{i) (framing the sanctions as available when
"the holder of a claim fails to provide any information as
required . . ."); see also Gravel, 6 F. 4dth at 521 (Bianco,
J., dissenting) (concluding that subseclion (I(7) is
punitive in nature because its evidence exclusion
sanction is not tied 1o the proportionality of harm caused
by the credilor's action); Blence, 633 B8R &t 755-57
{similar). HN27[¥) Rule 3002.1(i) is a procedural rule
intended to facilitate the sharing of information that is
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integral to the Chapter 13 system, and these remedies
are properly interpreted as tools for the court to compel
compliance.

D. Remedies Available Under § 105 and the Court’s
Inherent Power

In addition [**28] to seeking remedies under Rule
3002, 1(1), Dewitt requests that the court issue sanctions
against the Morigagee pursuant to § 105(s). HN28[T)
Tha Sixth Circuit has affirmed that "[bjankruptcy courts,
like Article Il courts, enjoy inherent power to sancticn
parties for improper conduct.”" Mapother & Mapother,
P.5.C.v. Cooper (In re Downs), 103 F£.3d 472 477 (6th
Cir._1996) (citing (n re Rainbow Magazine, Inc., 77 F.3d
278, 283-84 (9th Cir. 1996]); In re Nicole Gas Prod.,
LTD., 518 BR. 723 736-37 (Bankr. 5.0. Ohio 2014)
{discussing the civil contempt power under § 105); see

mbers v. NA n : 111 & Ct
2123 115 L Ed 2d 27 {1991) (affirming that courts
have inherent contempt powers to "achieve the orderly
and expeditious disposition of cases™).

HN29(F) Section 105(a) vests bankrupicy courts with
the power to prevent abuses of the bankruptcy process,
including the power to sanction parties for such conduct
where appropriate. Trevino, 535 B. R. at 132 (quoting {n
e Jacobsen, Mo, O7-41092 2009 Bankr. LEXIS 3150,

at *43, 2009 WL 3245418 at *13 (Bankr. E.D. Tex Sep.
30, 2008)) In_re Kestell 89 F.3d 146 149 {dth Cir,

documents—which  disrupted the bankruptcy
process and prejudiced debtors—constituted an
abuse of process.

Treving, 615 B.R. at 128, Harow, Nos. 17-F1487, 20-
07028 2022 Bankr. LEXIS 3512 at *24 2022 WL
17586716, at 9 (same). HNIO[¥] This court agrees
with Trevino and Harow and adopts this definition: an
abuse of process cccurs when a creditor engages in "a
maneuver or scheme sufficient to undermine the
integrity of the bankruptcy system” that disrupts the
bankruptcy process and prejudices debtors. Harow,
I 17-71487 7 nkr, X, 1

o4, 2022 WL 17586716 gt "9. In Harfow, a bankrupicy
court found that a creditor's conduct in filing allegediy
falzse forbearance notices could constitute such an
abuse of process. jd al "24-25 The court concluded
that “"morigage creditors and their agents have an
obligation to ensure the filings are accurate and truthful.
Indeed, the forms filed on the claims docket are certified
as filed under penalty of parjury.” id._at "25.

HN31[F) In addition, while § 105 is not a "panacea for
all ills confronted,” bankruptcy courts may exercise §
105 authority and inherent authority when necessary to
enforce provisions of the Bankruptcy [**40] Code or
Rules, including to *fill the gaps left by the statutory
language.” Smart World Techs, LIC v Jumo Online
Servs., Inc. {In re Smart World Techs., LLC), 423 F.3d
166, 183-84 (2d Cir. 2005 (quoting 2 Callier g
105.01[2]): see Blanco, £33 B.R. at 761 ("[Blankruptcy

1996] ("[Tlhe Bankruptcy Code, both in general
structure and in  specific provisions, authorizes
bankruptcy courts to prevent the use of the bankruptcy
process to achieve illicit objectives.”); In re Banner, No.
15-31761, 2016 Bankr LEXIS 2214, at *21, [*236]
2016 WL 3251886 at 7 (Bankr WON.C. June 2
2016] (similar). Bankruptcy courls may, within their
discretion, “fashion an appropriate sanction for conduct
which abuses the judicial process.” Chambers, 501 LLS
alt 4d-45, Another bankruptcy court explained "abuse of
process” in this manner:

While "abuse of process™ under § 105(a) is not
defined in the Bankrupicy Code, a few cours
assentially define it as "maneuvers or schemes
which would have the effect of undermining the
integrity of the bankruptcy [**39] system.” Plaintiffs
offered several cases demonstrating situations
where courts have relied on § 105(al for authority to
sanction conduct, or to prevent an abuse of the
judicial process. In most of those cases, bankruptoy
courts have found that the fiing of false

courts have both inherent contempt authority and
equitable autherity under [§ 105)."). As the Second
Circuit explained in Smart World Techs, "The equitable
power conferred . . . by section 105{a) is the power to
exercise equity in carrying out the provisions of the
Bankruptcy Code[]" Smart Worid Techs., 423 F.3d af
184 (quoting Mew England Daides, Inc. v. Dairy Mardt
Convenience Stores, Inc. (In re Dairy Mart Convenience
Stores, Inc ), 351 F.3d 86 91-82 (24 Cir. 20031). Thus,
this court in its discretion may exercise authority under §
i05(a) to enforce the provisions of Rule 3002.1 if this
court determines it to be necessary and appropriate to
do s0. Blanco, 633 B.R. at 761,

ﬂﬂﬂ] The bankruptcy court's sanctioning authority
includes the power to impose "milkd noncompensatory
punitive damages," but not “serious noncompensatory
punitive damages." Adell v. John Richards Homes Bldg.
Co LLC (In re John Richerds Homes Bidg Co.
LLC) 352 F Appx 407 474 (6th Cir 2013 (citing
Tenn-Fla Partners v. First Union Nat'l Bank of Fla. [In re
Tann-Fia Partnars), 226 F.3d 746 751 (6th Cir. 2000])
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{discussing Sixth Circuit jurisprudence on bankruptcy
court sanctioning powers and collecting cases).
Because bankruptcy courls are courls of limited
jurisdiction, the general sanctioning power of bankruptcy
courts does not encompass the imposition [*237] of
criminal-like sanctions, absent other statutory authority.
Id. at 415; but see Bavelis v. Doukas, 835 F. App'x 798,
Bii (6th Cir, 2020) (distinguishing the bankruptcy
court's mare limited power 1o impose punitive sanctions
for litigation misconduct from its power to do so in a
"substantive state-law [**41] adversary proceeding").
Nonetheless, bankruptcy courls may award appropriate
noncompensatory punitive damages when necessary or
appropriate to enforce the Bankruptcy Code. Adell 552
F. App'x at 414 (citing Knupfer v. Lindblade (in re Dyer),
322 F3d 1178 1193 1189-87 (8th Cir 2003]). The
Sixth Circuit has declined to define the limits of this
sanctioning power but noted that a $5.000 sanction
awarded in another case was not serious, while the $2.8
million in sanclions awarded by the bankruptcy court in
Adell clearly rose to the level of a serious punitive
sanction. [d._af 41516 In fn re Mention, Judge
Buchanan explained that civil punitive damages
awarded by bankruptcy courts should seek to coerce
the offending party into compliance with the Bankruptcy
Code or the court's orders rather than punish the
offending party in the manner of a criminal sanction. fo.
15-13347, 2019 Bankr, ;EXF.S_&&?E at "19, 2019 WL
11639530 af *7. HN3 Further, “[Tlhe Supreme
Court has made clear that monetary sanctions imposed
under a court's inherent powers reguire a finding that
the misconduct ‘constituted or was lantamount to bad
faith.” Gravel, & F.dlh at 528 (Bianco, J., dissenling)
{gquoting Ing. v, Pi 7 7
767, 100 5. Ci 2455 65 L. Ed 2d 488 (1980)); see
Desiderio v. Parkh (In re Parikh), 508 B.R. 572 597
(Bankr. E.D.N. Y. 2014) (similar).

This court has already determined that the Meorigagee
vilated Rule 30027 when it knowingly filed an
inaccurate 3002.1{g) response under penalty of perjury
and wilfully acted in direct opposition to its swomn
statements [**42] by attempting to collect undisclosed
charges and initiating a foreclosure action on that basis.
At the time of her discharge, Dewitt was deemed current
on her morigage by operation of the Rule 30021
process, See Figuerca, MNos 089-07725 (MCF), 18-
00032, 2021 Bankr. LEXIS 3337, at *14. 2027 WL
5815641, af "5 ("In other words, the Debtor was deemed
current because [the mortgagee] failed to  notify
otherwise. . . . [The mortgagee] could not pursue any
allaged arrears that may have incumed during the
bankruptcy case as a result of [the marigagee's] failure

to object to the Motice of Final Cure.”). The Mortgagese

argues that "Debtor failed to make a showing that

Respondents viclated a court order or willfully viclated

bankruptcy laws.” Doc. 148 at 18. In fact. this court did

address the Mortgagee's willful violation of Bule 3002, 1:
In plain terms, HSBC argues that it changed its
mind aboul walving the Third Advance and added
the charge back onto the Debtor's account after this
court entered a discharge and closed the case and
despite its affirmation to this court that the debt was
current at the time of discharge - an assertion
equivalent to crossing fingers behind one’s back.
This court is hardly amused . . .

Even though the waiver was apparenily pending
internal approval, HSBC swore under penalty
of [*43] perjury that the account was curment. Doc.
57 at 2, At no time did HSBC request an extension
of time to file the 2002 1(gl response or submit an
accurate showing that the amount remained
outstanding. The careful review conceived by the
J002.1{f) and {g] notice and response process
ought to have triggered HSBC to either file a
3002.1(c) notice of the Third Advance and an
appropriate 3002 1{g) response indicating the
ocutstanding amount or, in the alternative, to request
an extension [*238] of the response deadline
under Rule 9006(b) to ensure that the intemal
process lo approve the waiver was complete,
Instead, HSBC apparently filed a statement that, at
best, it hoped would be true. In any case, it is
clearly impermissible for a creditor to aver one set
of facts to the court and then later take the opposite
position, offering the excuse that it simply changed
its mind.

Dewiti, 644 B.R._at 396-37 (emphasis added). In taking
these actions, the Morigagee disrupted the bankruptcy
process and prejudiced Dewitt. Had the Mortgagee filed
an accurate slatement indicating that the Third Advance
remained outstanding, Dewitt could have filed a Rule
2002 1{h} motion asking the coun to determine whether
the morigage was cument or otherwise resolved her
outstanding obligation through the Chapter [*44] 13
process. Instead, the Morgagee contends that it could,
after the conclusion of the case and expiration of
Dewitt's bankruptcy protections, change its mind and
seek to collect this unnoticed amount with impunity. This
course of action constitutes "a maneuver or scheme
sufficient to undermine the integrity of the bankruptcy
system,” and a sanctionable abuse of the bankrupicy
process.
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The Morigagee argues that its conduct, even if in
violation, does not amount o bad faith but was "at
worst, an operational oversight or sloppiness[.]" Doc.
148 at 14. The Morigagee also repeats its pravious
explanation and states that it initizlly chose to process a
waiver of the Third Advance and responded to the
Trustee's MNotice of Final Cure Payment on that basis,
then later reversed the waiver, despite having praviously
agreed on penalty of perjury that the account was
current at the time of the Response. |d. The court
rejects this argument. As Dewitt notes, the Morgagee
continues, even after this court's determination that its
actions were in violation of Rule 3002 1, "to this day to
seek to foreclosure against Dewitt's residence in the
state foreclosure proceedings.” Doc. 149 at 10.

Finally, the Mortgagee [**45] also suggests that it is
unclear whether fees that have not been noticed under
FEule 3002 1{c] can be included on a Rule 3002 1(g)
response and pleads this confusion as the reason for
the waiver reversal. [d. Common sense, of course,
dictates that a review of the account should have
prompted the Mortgagee to file a Rule 3002, 1(c) natice
for the Third Advance and simultanecusly disclose it on
its Response if the Morigagee planned to collect the
Third Advance. Instead, the Morigagee reversed the
waiver after Dewitt exited bankruptcy, demonstrating a
willful disregard for the Bankruptcy Rules and for its
actions in filing a swom statement attesting that the
mortgage was current and that there were no post-
petition obligations owed to it. Afler the evidentiary
hearing to be schedulad, the court will determine
whether punitive damages should be awarded under §
105{a) on this basis and, if so, the appropriate amount
of such damages.

E. This Court Declines to Issue Recommendations
to the District Court

Dewitt has requested that, in the event the bankruptcy
court does not engage in the process of imposing
punitive damages against the Mortgagee, that the court
submit proposed findings of fact and conclusions of law
to the District Court to enable [**46] it 1o award punitive
damages. HN34[F] By statute, bankruptoy courts only
submit proposed findings of fact and conclusions of law
to the District Court in two siluations. First, the
bankruptcy court does so when addressing non-core
proceedings, absent consent of all the paries. 28
WE.C & 157(c). Second, even if the proceeding is
designated as core, absant the knowing [*238] and
voluntary consent of the parties, the court may not entar

final judgment on Stern claims that otherwise can only
be determined by an Article Il court, Weliness latern.
Metwork, Ltd, v, Sharif 575 U.5. 6635, 686, 135 5. Ct.
1932, 191 L Ed 2d 811 (2015).

This is a core proceeding pursuant o 28 USC §
157(b)(2)(B). HN35[¥] Additionally, without reviewing
the scope of possible Stern claims, it is sufficient lo note
that Stern claims do not include actions covered by Fule
3002 1 that function as "part and parcel of the claims-
allowance process in bankruplcy." Waldman v. Stone
698 F.3d at §19 (citing Stern v. Marshall 564 U.S. 462,
497 131

F. Discovery Disputes Cannot be Resalved Through
a Summary Judgment Motion

Telegraphing their next battle in this matter, the parties
have already been sparring as to whether Dewitt should
be able to conduct discovery as to "other violations of
Rule 30021 by the Respondents.”" Doc. 149 at 10.
Dewitt argues that such discovery beyond the
Mortgagee's conduct in this case "has the potential to
assist the Court to assess punitive damages per [*47]
Rule 3002 1(al{Z)." Dewitt asks the court to authorize
discovery “for the period beginning three years prior to
the date of her bankruptcy discharge to the preseni],] of
aother cases in which H3BC, PHH, and Ocwen have
been charged with viclations of Rule 30021, been
sanctioned for viclations of Rule 3002 1(i{1) and (2],
and settled with or without legal proceedings for alleged
violations of Rule 3002.1, and of related matters.” Doc.
147 at 12. The Morgagee argues that this request is
procedurally improper and that such evidence, if any
exists, would be irelevant fto any damages
determination in this case. Doc. 148 at 14-15 n.5. The
Mortgagee states that an affirmative discovery request
is beyend the scope of the briefing order and generally
cites Bankruptey Rules 7026-7037. Id.

HHSE[?] Rule 26 authorizes ‘“extremely broad
discovery." Uniled States v. Leggelt & Platt, 542 F.2d
655, 657 (6th Cir. 1976), cernt. danfed, 430 U.5. 945, 97
5. Ct 1579, 51 L. Ed. 2d 792 (1877) (quoting C. Wright,
Law of Federal Courts § 81 at 335 (2d ed. 1970))
{internal quotation marks omitted); Ledford v, Slale
Farm and Casuvally Co. {In re Sams), 123 B.R. 788 792
(Bankr. 5.D. Ohio 1881). Rule 26(b)(1], incorporated in
this contestad matter by Ruls 7026, defines the scope of
discovery as "any nonprivileged matter that is relevant
to any party's claim or defense and proportional to the
needs of the case[]" Indeed, information within this
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In re Alvarado

United States Bankruptcy Court for the Northern District of Ohio, Eastern Division
Cctober 16, 2015, Decided
Case No. 10-55181, Chapter 13

Reporter
2015 Bankr, LEXIS 4584 *

In re BRIAN MICHAEL AND KRISTINA LEE
ALVARADO, Debtors.

Core Terms

Contracts Law > Contract
Interpretation = Ambiguities & Contra Proferentam

HNn1&] Plans, Plan Gontents

confirmation, disposable income, commitment period,
bonuses, unsecured creditor, dividend, ambiguities,
projected, percent, devote, parties, prepay, bonus,
prepayments, five-year, monthly, annual

Case Summary

Overview

HOLDINGS: [1]-Above-median-income debtors  who
declared Chapter 13 bankruptcy were not enfitled to an
order deeming a 60-month "pot” plan they proposed that
was confirmed in January 2011 fully performed so that
they could terminate monthly payments of $634 they
were making to the trustee; [2]-Alhough the male debtor
received several bonuses totaling $9,542.93 after the
court confirmed the debtors' plan and the debtors turmed
those bonuses over to the trustee for distribution to
unsecured creditors, the deblors were required under 11
USCS § 1325(b) to make payments for the full five
years they proposed, and the court confirmed, as the
duration of their plan.

QOutcome

The court denied the debtors’ motion for an order
deeming their plan fully performed.

LexisNexis® Headnotes

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Contents

Ambiguities in contracls are construed against the
drafter, This creates an incentive for the drafter to be as
clear as possible. In the context of drafting a bankruptcy
plan, this rule is particularly important because the
Bankruptcy Code requires confirmation only after
parties, including the trustee, have an opportunity to
abject.

Bankruptcy Law > Recrganizations > Plans > Flan
Contents

Business & Corporate

Compliance > ... > Reorganizations > Plans > Plan
Contents

Bankruptcy Law > Individuals \With Regular
Income > Plans > Plan Contents

Hnzl&)] Plans, Plan Gontents

Mo drafting party should be allowed to "hide the ball”
when drafting a bankruptcy plan or contract, whether
intentionally or not,

Bankruptcy Law = Individuals With Regular
Income > Plans > Cramdowns

Bankruptcy Law > ... > Plan

Confirmation > Confirmation

Criteria = Nonconsansual Confirmations
Hn3&] Plans, Cramdowns

FPursuant to the United States Court of Appeals for the

Edward Bailey
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Sixth Circuit’s decision in Baud v, Carrall (In re Baud),
Chapter 13 bankruptcy plans cannot be crammed down
over a trustee's objection without paying all projected
disposable income over the course of the commitment
pericd. In addition, a Chapter 13 plan cannot be
curtailed for a period shorter than the commitment
period unless unsecured creditors receive a 100 percent
dividend. Baud notes that the United States Supreme
Court's decision in Ransom v. FIA Card Services, N.A.
prefers interpretations of the Bankruptcy Code that
serve BAPCPA's core purpose of ensuring that Chapter
13 deblors devote their full disposable income to
repaying creditors. In reaching its holding in Baud that
11 USCS § 132500 imposes a temporal requirement
for a debtor's Chapter 13 plan payments, the Sixth
Circuit observed that its holding avoids the senseless
result of denying creditors payments that a debtor could
easily make if additional disposable income becomes
available after confirmation.

Counsel: [*1] For Cab East Lic, Creditor: Cynthia A
Jaffrey, Solon OH.

For CR Evergreen I, LLC, Creditor: Linh Tran,
Quantum3 Group LLC, Kirkland WA,

For Capital One, M.A.. Creditor: Patti H. Bass, Tucson
AZ

For Brian Michael Alvarado, Kristina Lee Alvarado,
Debtors: Robert M. Whittington, Jr., Akron OH.

For Keith Rucinski, Trustee: Joseph Anthony Farrise,
Office of the Chapter 13 Trustee, Akron OH,

Judges: ALAN M. KOSCHIK, United States Bankruptcy
Judge.

Opinion by: ALAN M. KOSCHIK

Opinion

MEMORANDUM DECISION REGARDING DEETORS'
MOTION FOR ENTRY OF AN ORDER DEEMING
PLAN TO BE FULLY PERFORMED; FOR AN ORDER
CEASING PAYROLL DEDUCTIONS; AND FOR AN
ORDER DIRECTING CHAPTER 12 TRUSTEE TO
PREPARE AND FILE SUCH FURTHER ITEMS AS
NECESSARY FOR THE DEBTORS TO BE GRANTED
A DISCHARGE

INTRODUCTION

The matter before the Court is the Debtors’ Motion for
the Entry of an Order Deeming Plan to Be Fully
Performed [docket #85] (the “Motion®). In the Motion,
the Debtors allege that (1) their Plan should be deemed
complete; (2) the payroll deductions should cease; and
{3} the Court should direct the Chapter 13 Trustee to
prepare and file all necessary papers so that the
Debtors may be granted a discharge. The Debtors'
argue that the Plan only required 60 [*2] payments of
£694, which totals 541,640. The Debtors contend that
they were entitted to prepay their Plan and that they
have now overpaid.

On Movember 3, 2014, the Chapter 13 Trustee (the
"Trustee™ filed his Objection to the Deblors’ Motion
[docket #86] (the "Objection™). The Trustee, relying on
Sixth Circuit case law Baud v. Carroll (In re Baud), 634
F.3d 327 (6th Cir. 2011), argues that above-median
debtors, such as the Debtors, are subject to a five-year
commitment period pursuant to Secfion 1325(k) of the
Bankruptcy Code. The Trustee also contends that the
five-year commitment period is mandatory unless the
Debtors pay 100 percent dividend to unsecured
creditors.

Contending that this requirement is temporal in nature
and is not dependent upon the amount paid into the
plan, the Trustee further argues that the Debtors have
not met this requirement as they have not been in
bankruptcy for the requisite number of months.
Therefora, the Trustee asks that the Motion be denied.

The court held a preliminary hearing on the contested
matter on December 4, 2014. Prior to this hearing, the
Debtors filed their Memorandum in Support of their
Motion [docket #89). At the hearing, the Court directed
the parties to file supplemental briefs in support of their
pleadings and joint stipulations. [*3] On December 16,
2014, the Court entered a Bref Scheduling Order
[docket # 91] memorializing the deadlines for the
submission of pleadings related to the contested matter,

The paries fully complied with the Brief Scheduling
Order and timely filing their joint stipulations of facts and
the respective supplemental briefs. Upon receipt of all of
the pleadings, the Court took the matter under
advisament.

JURISDICTION

This Court has jurisdiction over this contested matter
pursuant to 28 US.C. § 1334 and General Order Mo,
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2012-T entered by the United States District Court for
the MNorhern District of Ohio on April 4, 2012, This is a
core proceeding under 28 USC, § 157(b)(1) and
[(Bif2)fA). Venue is proper pursuant to 28 USC §
1409/a).

FACTS

On October 30, 2010, the Debtors, Brian and Kristina
Alvarado (the "Debtars”®), filed a petition for relief under
Chapter 13 of the Bankruptcy Code, 11 US.C §§ 1301
el seq. Simultaneously with the petition, the Debtors
filed their Chapter 13 plan [docket #2] (the "Plan”). Their
proposed Plan was a "pot plan,” meaning that it did not
propose a specific percentage dividend to unsecured
creditors. Instead, in their Plan, the Debtors agreed to
pay the unsecured creditors a pro rata share of the plan
payments net of administrative expenses.! The [*4]
Plan payments defined by the Plan were stated as
follows:
The debtor(s) shall pay to the chapter 13 trustee all
projected disposable income in the amount of
$694.00 each month for approximately 60 months,
but not to exceed 5 wyears. Unless allowed
unsecurad claims are paid 100%, the duration of
the plan shall be . . . 5 years . . . . This provision
does not prohibit the debtor from prepaying the plan
before the . . . 5 year period.

On January 21, 2011, the Court entered an order
confirming the Plan [docket #25] (the "OCP"). The OCP
provided, inter alia, that the Plan was incorporated into
the OCP and to the extent there were any
inconsistencies between the Plan and the OCP. the
OCP would control. (OCP, decretal §2). It also provided
that "[T]he Debtor is under a continuing obligation to ...
disclose all income and assets [to the Trustee).” (Id. 11
at 2). In addition, the QCP also required the Debtor "to
devote all future disposable income to the Plan as
required by Seclions {1322(a}(1) and 1325(b)(2)." (..
Responsibility of the Debtor f[1 at 2).

Over the course of the next four years, the Debtors
made their monthly plan payments 1o the Trustee. In
addition, each year Mr. Alvarado received annual wage
bonuses. The [*§] Debtors had informed the Trustee at
the inifial Section 241 meeting of creditors that Mr.
Alvarado expected to receive variable annual wage
bonuses of approximately $1,200 per year. On the

'"The Debtors scheduled no secured or unsecured pricrity
claims in their Pelition. Mor were any such claims registered.

Trustee's 341 examinaticn sheet, the Debtors agreed to
inform the Trustee of any and all wage bonuses
received and the amount of each bonus. This was
signad by the Debtors and their counsel. In fact, the
Debtor husband did earn annual wage bonuses for
2011-2014 in excess of the anticipated $1200 per year.
It is unclear to the Court whether the parties reached a
compromise that required the Debtors to turn over one-
half of the bonuses to the Trustee or whether the
Debtors twrned over a larger portion of the bonuses, or
even all of them. The parties stipulated that during these
four years, the Deblors tumed over 1o the Trustee
aggregate bonus proceeds ranging from $9.542.93 to
£10,197.57.% Inexplicably, neither party -- Debtors nor
Trustee -- addressed the impact of the bonus payments
at the times they were made. The Debtors sought no
assurances that these payments would be applied in
such a manner to prepay their Plan. The Trustee failed
to clarfy his position that the bonus funds were
additional disposable [*6] income thal would increase
the pot, not curtail the Debtors’ 60 monthly payments.
The parties’ inaction allowed this ambiguity to linger for
years and has put the Court in the difficult position of
imposing clarity on a situation that is now inherently
feggy.

DISCUSSION

This case has presented difficult issues for the Court.

“In the Joint Stipulations of Fact filed by the paries at dockel
#32, the parties state that the Debtor hushand received at
least 39.542.92 in supplemental bonus income from his
employer and that the Debtors have turned over that same
amount to the Chapler 13 Trustee in addition 1o the monthly
Plan payments. However, the Exhibit A attached to the Joint
Stipulations of Faclt, which Is incorporated Into the Joint
Stipulations, lists all of the Plan payments and appears to
include annual payments much larger than the monthly
payments, from a different source (idenlified as "PC"), which
when fotaled adds up to the figure of 310,179.57.
Furthermore, the Trustee's Reply Brief at docket #94 states
that the Debtor did tum over that larger ameunt, and refers to
it as ome-half of a lotal amount of wage bonuses of $20,350.14
as to which the Debtor husband had the "good fortune of
eaming.” It Is unclear to the Court, and the Court makes no
specilic findings of fact, as to whether the Debtors paid bonus
proceeds over 1o the Truslee in the amount of $3,542.93, or
$10,179.57, or some other number. In addition, the Court
makes no findings as to whether these payments constituled
50 percent of the bonuses earnaed by the Deblor husband
during the pendency of the Plan, or whether it totals the entire
amount of those bonuses, or scme other percentage.
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This is true in large part because the parties - the
Debtors and the Trustee - have allowed circumstances
to proceed over the course of four years or more without
any effort to clarify, whether by agreament or by court
order, what the Debtors' Plan means in connection with
the underlying circumstances. The Debtors have paid at
least $9.542.93, and as much as $10,179.57.3 into the
Plan from the Deblor husband's annual bonuses without
seeking a timely, contemporaneous undersianding as to
whether those payments were contributions to the Plan
in addition to the monthly payments of $694, or whethar
they essentially prepaid the Plan. Now, after four years
of plan payments, including the bonus payments, the
Debtors are seeking whal amounts to a declaratory
judgment that their Plan is complete. The very fact that
the Debtors feel obligated to seek such declaration
suggests [*7] that their Plan is ambiguous. Perhaps if
the Debtors’ intentions were mare clearly made in the
Plan, the Trustee would have had an opportunity to
timely object to confirmation of the Plan on the grounds
that it failed to comply with Section 1323{b) thereby,
avoiding the need for the Court to impose clarity at this
jumcture in the Debtors’ case,

A, It Is Too Late To Apply Plan Confirmation
Standards Under Section 1325(b) To Resolve This
Case and This Motion Because the Plan Has Already
Been Confirmed.

Strictly speaking, most of the Trustee's arguments about
the temporal requirement of a Chapter 13 plan -- e,
that a debtor cannot prepay and cut short a plan prior to
the end of the applicable commitment peried (unless the
debtor is paying unsecured creditors 100 percent of
their claims) - is a confirmation issua, Baud v. Carroll
(In re Baud), 634 F.3d 327 (6th Cir. 2011. "If the Trustee
. . . objects to confirmation of the plan, then the court
may not approve the plan unless, as of the effective
date of the plan . . . (B) the plan provides thal all of the
debtor's projected disposable income to be received in
the applicable commitment period . . . will be applied to
make [plan] payments.” 11 USC. § 1325(b)1)(B)
(emphasis added). As the Debtors' argue, it is too
late [*8] to consider whether the Plan, as written,
should be confirmed. It has already been determined:

*» What is or is not the Debtors’ "projected

disposable income.”

+ Whether the applicable commitment period is 3

years or 5 years.

1 See note 2, supra.

+ Whether the Debtors are required 1o devote all
disposable income projected at the time of
confirmation, or all actual disposable income, or
some other calculation, for the applicable
commitment period.

» Whether prepayments may be allowed to reduce
obligations under the Plan, and under what
circumstances,

» Whether prepayments apply to a fixed monstary
sum to be paid under the Plan, or whether they
merely apply against a theoretical 100 percent
dividend to unsecured creditors in order to permit
an early termination of the Plan

The time for objecting to the Debtors’ Plan pursuant to
Sections 1322 and 1325 (or other provisions of Chapter
13) has passed. The Debtors’ Plan was confirmed with a
five-year commitrment period. The Plan payments weare
defined. A confirmation order (the previously defined
"QCP") was entered and remains in force. The Plan is
what it is, regardless of any second-guessing about
whether it should have been confirmed in the first place.
Sea United Student Aid Funds, Inc. v. Espinosa, 559
=1 | L 1367 17 1 1
The confirmation issues [*9] raised by the Trustee are
extremely important, both in general and in this case. To
the extent they had been raised at confirmation, it is
quite possible that the current disputes and potential for
dashed expectations could have been avoided,

In order to resolve the Mation, however, the Court must
address a more important and pressing question: What
does the confirmed Plan mean?

B. Debtors’ Plan, Combined With the Confirmation
Order, Obligates the Debtors to Devote All
Disposable Income to the Plan.

1. Interpretation of the Plan and the Confirmation Order,

The Plan alone is not a model of clarity on the guestion
before the Court, namely whether the bonus payments
werg prepayments on the amounts due under the
manthly payment schedule or whether they were
additional payments required to increase the dividend to
the unsecured creditors in this "pot” plan. The Flan
provides that the Debtors "shall pay to the Chapter 13
Trustes all projected disposable income in the amount
of $694.00 each month for approximately 60 months.”
(Plan 1 at 1), The OCP confirms that the Debtor shall
make those payments. "Furthermore, the Debtor agrees
to devote all future disposable income to the Plan as
required [*10] by the Bankruptcy Code Seclions
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1322(al(1) and 1325(b)(2)." (OCP, Responsibilities of
Debtor 1 at 2). The OCP is a form order that has been
uniformly used by this Court for some time and should
be well-known to the parties' counsel.

The QCP further provides that the "Flan is incorporated
into this OCP as if fully rewritten herein, provided,
however, thalt should there be any inconsistencies
between the Plan and this QCP, this OCP shall control.”
(OCP 72 at 1). A reasonable interpretation of the Plan
and the QCP together is that all disposable income, not
merely the projected monthly payments and not
excluding the annual bonuses, were due to be paid to
the Trustee. Moreover, since the Plan was sa "pot” plan,
the dividend to unsecured creditors would be expected
to adjust upward without a motion to modify the plan.

The Plan also provides that (i) unless unsecured
credilors are paid a 100 percent dividend, the duration
of the Plan would be five years (if Debtors were above
median income, as they are); and (i) the Debtors are
not prohibited from prepaying their Plan early. The
juxtaposition of these ftwo provisions creale an
ambiguity as to whether the prepayment is conditioned
on a 100 percenl dividend, or whether the right to
prepay [*11] could truncate the commitment period.
Taken alone, these provisions could have been, and in
fact were, read differently by different parties. However,
as the Trustee notes, this Plan was drafted by the
Debtors’ counsel and is not the form plan offered by the
Trusiee on his website® In addition, the Trusiee's
interpretation that the five-year commitment pericd
could be cut short with prepayments only with a 100
percent dividend to the unsecured creditors is a
plausible interpretation of the Plan's ambiguous
language.

The Plan is essentially a multi-party coniract governing
the reorganization of the Debtors’ finances and adjusti
the debis owed to a range of creditors. .H.I'ul'fi%:
Ambiguities in contracts are construed against the
drafter. Royal ins. Co. of America v. Crient Overseas
Container Line Ltd., 525 F. 3d 408, 423 (6th Cir. 2008).
This creates an incentive for the drafter lo be as clear as
possible. In this context, it is particulady important
because the Code requires confirmation only after
parties, including the Trustee, have an opportunity to
abject.

AThe fact that the Trustee offers a plan form on his website
does not suggest that that plan form is currently favored in any
way by this Court, However, the origin of the form of a plan is
relevant as to authorship.

In their Reply Memorandum [docket #98), the Debtors
dismiss the Trustee's ambiguity argument stating that
the ambiguities are simply “things about which the
Chapter 13 Trustee disagrees.” (Reply Memorandum at
2). The Court disagrees with [*12] the Debtors and
agrees with the Trustee, While the Trustee could have
detected and raised the issues regarding the
ambiguities earlier, the fact is that the Plan's provisions
are not clear, especially when considered in light of the
legal standards for confirmation discussed in greater
detail below.

The Deblors' Plan is full of confusing, conditional
boilerplate  statements thal appear to cover all
contingencies instead of clearly stating the terms for
these Debtors in fhis case. This style invites uncertainty
and dispute. If the Plan clearly stated that bonuses were
not projectad income and would not be included in the
Plan even if they arose, that only the sum of $41,640.00
was due under the Plan regardiess of actual disposable
income, and that amount could be prepaid by the
Debtors to terminate the Plan prior to the five-year
applicable commitment period even if unsecured
creditors received less than a 100 percent dividend,
then the Trustes would have had a clear opportunity to
object. If the Trustee had failed to do so under those
circumstances, then the Debiors would have had a
stronger argument for their interpretation of the Plan and
its enforcement here. HN2 No drafling party,
including [*13] the Debtors here, should be allowed to
"hide the ball” when drafting a plan or contract, whether
intentionally or not.

Morecver, the OCP, which controls whenever
inconsistencies arise with a corresponding  plan,
imposes clarity the Plan lacked. All disposable income
of the Debtors was devoted to the Plan. The Debtors
had a continuing duty to report actual income to the
Trustes. These provisions required the Debtors to repon
additional income and devote that additional income
(subject to increases in legitimate deductible expenses)
to the Plan during the course of the commitment period.

While the governing law of plan confirmation, including
Baud v. Carrell (In re Baud), 634 F.3d 327 (6th Cir.
2071), doas not apply directly at this juncture, becausea
the Deblors' Plan has long been confirmed, it does
provide the hypothetical grounds for the Trustee or a
creditor to object to the Plan as the Debtors' interpret it.
In other words, had the Plan unambiguously proposed
the terms the Debtors now assert it had, the logic and
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statutory interpretation suggested by Baud would have
almost cenainly resulted in an objection to confirmation.
In this sense, Bawd [*14] informs the Court how it must
interpret the Plan in light of its ambiguities. Indeed,
Baud's interpretation of the standard for plan
confirmation under the Code -- whether in its dicta or in
its halding -- is cansistent with the Court's interpretation
of the Plan and OCP alone, thereby reinforcing the
outcome hera.

m?] Pursuant to Bawd, Chapter 13 plans cannot be
crammed down over a Trustea's objection without
paying all projected disposable income over the course
of the commitment period. The Deblors here did
disclose to the Trustes that bonuses were common and
expected, although the evidence suggests that the
actual bonuses were a bit larger than expected in most
of the years, In addition, Plans cannot be curtailed for a
period shorter than the commitment peried unless the
unsecured creditors receive 100 percent dividend.

Baud notes that the Supreme Court decision in Ransom
v. FlA Card Services WA, 562 U.S. 61, 131 8. Ci Ti8
178 L Ed 2d 603 (2011), preferred interpratations of
the statute that serve "BAPCPAs core purpose of
ensuring that the debtors devote their full disposable
income to repaying creditors." Bansom, 562 US at 78.
In reaching its holding that Secfion 1325(b) imposes a
temporal requirement for a debtor's Chapter 13 plan
payments, Baud observed that this holding “avoids the
'senseless [*15] result [ ] that we do not think Congress
intended’ of ‘denyling] creditors payments that the
debtor could easily make' if additicnal disposable
income were to become available after confirmation.”
Baud, 634 F.3d at 343 (quoting Hamilton v. Lanning
560 U.S 505 520, 130 S Cf 2464, 177 L, £d 2d 23
[2010)). In interpreting this Plan, in conjunction with the
QCP in this case, the Court is comfortable following the
interpratation of the Sixth Circuit and the Supreme Court
suggesting that Chapter 13 debtors must utilize their
actual disposable income that becomes available during
the commitment period to repay their creditors as much
as possible.®

The issues regarding the binding effect of a plan, and the
balance between confiming a plan consistent with projected
dispasable income pursuant o Seclion 1325(h), on the one
hand, and maximizing the return to creditors based on the
actual disposable income of the debtors during their plan
commitment period, on the other, remains a complex issue
fraught with potential arguments on all sides. The precedential
value of this Decision is limited by the peculiar ambiguities of
the Plan, the OCP, and the procedural posture in which this

CONCLUSION

Far the reasons st forth in this Memorandum Decision,
the Motion will be DENIED. The Deblors remain
obligated to complete their sixty-month Plan, including
devoting &l their disposable income to the Flan,
including all future bonuses that are earned during the
commitment period, subject to adjustment for changes
in their deductible expenses that may also affect their
disposable income. The Deblors’ payroll deductions
ghall resume. To the extent the Plan paymenis have
bean suspending during the pendency of the Motion, the
Debtors shall ba allowed additional time to complate
their remaining plan payments.

A separate order [*16] consistent with  this
Memorandum Decision will be entered
contemporaneously herewith.

This document was signed electronically on
October 16, 2015, which may be different from its
entry on the record.

IT|S SO ORDERED.
Dated: October 16, 2015
Is! Alan M. Koschik
ALAN M. KOSCHIK

United States Bankruptey Judge

End of Document

Motion argse,
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axpended, holder, monatary, monthly, formula, casas,
repay

Case Summary

Procedural Posture

The U.S. District Court for the Eastern District of
Michigan held the applicable commitment period (ACP)
was 60 months for above-median-income deblors, but
the requirement did not apply because the debtors had
negative projected disposable income. It reversed a
bankruptcy court order sustaining a Chapter 13 trustes's
objection that it should be extended to 60 months, and
remanded to allow the debtors to modify their plan. The
trustee appealed.

Overview

Congress had notl provided that the ACP was a

multiplier for determining payments to unsecured
claims, thus, the temporal approach was adopted: due
to the positive projected disposable income (PDI) and
objection, all PDI 1o be received in the ACP had to be
applied for payments over a duration equal to 11
USCS § 1325(bi's ACP. ltems such as Social
Security benefits excluded under 11 USCSE §
107(10A)'s definition of current monthly income, and
other expenses above-median-income debtors could
deduct had to be deducted; including them would read
out disposable income's revised definition. Secfion
1325(b)(3) clearly allowed for a morigage payment
deduction, absent some other basis, other than the
disposable-income tast, for disallowance. Excluding the
benefits and deducting mortigage payments resulted in a
negative PDI. Under § 1325(b)(4){E), confirming a plan
of less than 3 or 5 years, respectively, was permissible
only if unsecured claims were paid in full over a shorter
period. To ensure creditors were paid the maximum
amount affordable, § 1325(b)(T)(E] required all PDI be
applied to payments over a duration equal to the ACP,
whether the PDI was negative, zero, or positive.

Qutcome

The district court's holding that the applicable
commitment period imposed a minimum plan length of
60 months for the above-median-income debtors was
affirmed, but the district court's opinion that that
requiremeant did not apply because the debtors had a
negative projected disposable income was reversed.
The case was remanded with instructions to remand to
the bankruptcy court for the debtors to amend their plan.

LexisNexis® Headnotes

Bankruptcy Law > . > Plan

Edward Bailey
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Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

{i.!ﬂ]*] Confirmation Criteria, Nonconsensual
Confirmations

Under 11 LLS.C.5. § 1325(bi(1)(8), if the Chapter 13
trustee or the holder of an allowed unsecured claim
objects to the confirmation of a debtor's plan that does
not provide for full payment of unsecured claims, the
plan may be confirmed only if it provides that all of the
debtor's projectad disposable income o be received in
the applicable commitment period will be applied to
make payments to unsecured creditors under the plan.
11 USCSE § 1325(b)1)(B). There are different
applicable commilment periods depending on whether
the "current monthly income™ (as defined in 717 U.S.C.5.
§ 101(104)) of the debtor and the debtor's spouse
combined, when multiplied by 12, is above or below the
median income of the relevant state.

Bankruptey Law = ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

Hﬂgil Confirmation Criteria, MNonconsensual
Confirmations

If the trustee or the holder of an allowed unsecured
claim objects to confirmation of a Chapter 13 plan of a
debtor with positive projected disposable income who is
not proposing 1o pay unsecured claims in full, the plan
cannot be confirmed unless it provides that all of the
debtor's projected disposable income to be received in
the applicable commitment period will be applied to
make payments over a duration equal o the applicable
commitment period imposed by 171 USC.S § 1325(b).
The calculation of a debtor's projected disposable
income: (a) must not include items that are excluded
from the definition of current monthly income set forth in
11 US.C.5 § 101(104); and (b} must deduct expenses
that the Bankruptcy Code permils above-median-
income debtors to deduct.

Bankruptcy Law = ... > Plan
Confirmation = Confirmation
Criteria > Nonconsensual Confirmations

HNQ!*] Confirmation Criteria, Nonconsensual
Confirmations

There i no exception to the temporal requirement set
forth in 11 LL5.C.5. § 1325(b) for debtors with zero or
negative projected disposable income,

Bankruptcy Law = ... > Plan
Confirmation > Confirmation
Criteria > Monconsensual Confirmations

HﬁM[i.] Confirmation Criteria, MNonconsensual
Confirmations

See 11 US.C.S § 1325(b)(1), (2).

Bankruptcy Law = ... > Plan
Confirmation > Confirmation
Criteria > Monconsensual Confirmations

HNﬁ[i] Confirmation Criteria, MNonconsensual
Confirmations

Determining whether a plan may be confirmed over
objection requires several steps. First, in order to
determine the debtor's “disposable income” according to
the definition in 11 ULS5.C.5. § 1325(b)(2]) (which itself
expressly excludes certain categories of income), one
must calculate the debtor's "current monthly income”
and the "amounts reasonably necessary 10 be
expended” for, inter alia, the maintenance or support of
the debtor or a dependent of the debtor.

Bankruptcy Law = ... = Plan
Confirmation = Confirmation
Criteria > Monconsensual Confirmations

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Contents

HN5[&]  Confirmation Criteria, Nonconsensual
Confirmations

Under 11 US.CS5 § 101(104), the term “current
manthly income™ means the average gross monthly
income that the debtor receives, derived during a six-
month look-back period, excluding benefits received
under the Social Security Act and certain other
payments. 11 ULS5.C.5. § 101(104)(B). Because current
manthly income is based on the debtor's past income (in
most cases, income the debtor receives that is derived
during the &-month period immediately before the
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bankruptcy) and excludes certain payments, it will not
necassarily reflect the debtor's actual income al the time
of confirmation.

Bankruptey Law > ... > Plan
Confirmation = Confirmation
Criteria > Monconsensual Confirmations

HN;]*] Confirmation Criteria, Nonconsensual
Confirmations

The appropriate method for calculating “amounts
reasonably necessary to be expended” for purposes of
11 USCS § 1325(b)(2] depends on whether the
debtor's current monthly income is above or below the
state median income. For debtors with current manthly
income equal to or less than the applicable median
family income, § 1325(b) is silent on how to calculate
these amounts, suggesting that they are o be based on
the debtor's reasonably necessary expenses. For
debtors with current monthly income exceeding the
applicable median family income, however, § 1325{b)(3)
requires courls to determine the amounts reasonably
necessary to be expended in accordance with the
"means test,” i.e., the statutory formula for determining
whether a presumption of abuse arises in Chapter 7
cases. 11 USCS § 13250b)(3). The result of
determining these expendituras in accordance with the
means test is that above-median-income debtors must
use several standardized expenditure figures in lieu of
their own actual monthly living expenses, 11 US.C.5 §
TOT(b)(2)(AN1).

Bankruptey Law = ... = Plan
Confirmation > Confirmation
Criteria > Monconsensual Confirmations

HNH!&] Confirmation Criteria, MNonconsensual
Confirmations

See 11 US.C.S § 1325(b)(3).

Bankruptcy Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

ngi] Confirmation Criteria, Nonconsensual
Confirmations

Above-median-income Chapter 13 debtors, for purposes
of 11 USC.5 § 1325(b), ara allowed to deduct their
actual monthly expenses for the categories specified as
Other Mecessary Expenses issued by the IRS for the
area in which the debtor resides. 171 U SCS5 §
TOT(bNZNANE. These Other Mecessary Expenses
include certain  taxes, inveluntary  employment
deductions, life insurance on the debtor, certain court-
ordered payments, certain educational expenses,
childcare, unreimbursed health care and
telecommunications services, Official Bankr. Form 22C,
. 30-37. Expenditures of above-median-income debtors
for other items -- including health and disability
insurance, contributions to the care of certain household
or family members, protection against family violence,
home energy costs in excess of the allowance specified
by IRS Local Standards, cerain limited educational
expenses, additional food and clothing expenses in
excess of the applicable IRS National Standards and a
certain amount of charitable contributions - are based
on deblors’ own reasonably necessary needs. 11
US.C.5 § 7aFBN2IFANMI-V]; Official Bankr. Form
22C, |, 3845,

Bankrupicy Law = ... > Plan
Confirmation = Confirmation
Criteria > Monconsensual Confirmations

HMTG[.‘.".] Confirmation Criteria, MNonconsensual
Confirmations

The means test and Official Bankr, Form Z2C, for
purposes of 11 USCS § 1325(b), allow certain
deductions on account of ongoing payments
contractually due on secured debts and pricrity claims
without regard to whether those payments are
reasonably necessary, See 17 USCS  §
FOTF(BNZIAN)-(ivl; Official Form 22C, lines 47-49.
Because standardized expense figures are used in
portions of the calculation, however, the amounts
reasonably necessary to be expended by above-
median-income deblors are unlikely to reflect these
debtors’ actual expenses.

Bankrupicy Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HNH[*] Confirmation Criteria, Nonconsensual
Confirmations
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After calculating the amounts reasonably necessary to
be expended on, among other things, the maintenance
or support of the debtor, the next step in determining
whether a plan may be confirmed over objection is to
subtract these amounts (as well as any additional
amounts excluded from disposable income by 11
US.CS § 1325(b)(2) iselfl and other sections of the
Bankrupicy Code) from the deblor's current manthly
income in order to derive the deblor's “disposable
income.” 11 USCS § {1325bl(1)-(2). Notably,
however, § 1325(b)(1) requires that all of the deblor's
"projected disposable income™ over the applicable
commitment period be applied to make payments to
unsecured creditors. The United States Supreme Court
has adopted the “forward-locking” approach, under
which the debtor's projected disposable income is
calculated by taking into account any "known or virtually
certain changas” in the deblor's disposable income at
the time of confirmation.

Bankruptey Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HN'IQ]*] Confirmation Criteria, MNonconsensual
Confirmations

The amount of the Chapter 13 debtor's projected
disposable income depends on the “applicable
commitment period,” which in turn depends on whether
the current monthly income of the debtor and the
debtor's spouse combined, when multiplied by 12, is
above or below the state median. 11 USCS §
1225(k)(4]) provides that, unless the plan provides for
full payment of allowed unsecured claims over a shorter
time frame, the applicable commitment period is three
years for below-median-income debtors and not less
than five years for above-median-income debtors. 17
US.C.5 § 1325(b){4).

Bankruptcy Law > ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

Hﬂigﬁl Confirmation Criteria, Monconsensual
Confirmations

See 11 US.C.5 § 1325/b)4).

Bankruptcy Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

Bankruptcy Law > Individuals \With Regular
Income > Plans > Plan Contents

HHM[.'.‘.] Confirmation Criteria, Nonconsensual
Confirmations

A Chapter 13 plan may not provide for payments over a
period that is longer than 5 years. 11 USCS5 §
1322(d). Thus, although 11 USCS § 1325(bj(d)
provides that the applicable commitment period is "not
less than 5 years” for above-median-income debtors,
the applicable commitment perod effectively is five
years for such debtors.

Bankruptcy Law > ... > Judicial Review > Standards
of Review > Genaral Overview

HN15[%] Judicial Review, Standards of Review

An appellate court reviews a bankrupicy court's order
directly, giving no deference to the district court.

Bankruptcy Law = ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HH'FE[.#.] Confirmation Criteria, Nonconsensual
Confirmations

If the trustee or the holder of an allowed unsecured
claim objects to confirmation of a Chaptar 13 plan of a
dabtor with positive projected disposable income whaose
plan provides for a less than full recovery for unsecured
claimants, the plan cannot be confirmed unless it
provides that all of the debtor's projected disposable
income to be received in the applicable commitment
period will be applied to make payments over a duration
equal lo the applicable commitment period sel forth in
T1TUSCS § 1325b)

Governments > Legislation = Interpretation
HHT?[."L] Legislation, Interpretation

A court's analysis of the meaning of a statute begins
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where all such inguiries must begin: with the language
of the statute itself.

Governments = Legislation > Interpretation
HN18(&] Legislation, Interpretation

Inelegant drafting does not provide a sufficient reason to
reject an otherwise comect interpretation of a statute.

Bankruptcy Law > ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

Bankruptcy Law > Individuals With Regular
Income = Plans = Plan Contents

HN19&] Confirmation Criteria, Nonconsensual
Confirmations

11 _USCS § 1322(d) establishes maximum plan
lengths out of & concern for keeping debtors in Chapter
13 an unduly long time (of up to ten years). By contrast,
i1 WS.C5. § 1325(b) establishes the minimum time
(upon the filing of an objection) for the payment of
projected disposable income and does so out of a
concern for maximizing creditor recoveries,

Bankruptcy Law = ... = Plan
Confirmation > Nonconsensual
Confirmations > Cramdowns
Business & Corporate
Compliance = ... = Plans = Plan
Confirmation > Cramdowns

HNnzojk)

Cramdowns

Nonconsensual Confirmations,

Under 11 USCS & 1129(a)(15), if the holder of an
allowed unsecured claim that is not proposed to be paid
in full objects to confirmation of a Chapter 11 plan of an
individual debtor, the plan can be confirmed, if at all,
anly if the value of the property to be distributed is not
less than the projected disposable income of the debtor
(as defined in 11 US C S & 1325(b)(2)) to be received
during the 5-year pericd beginning on the date that the
first payment is due under the plan, or during the pericd
for which the plan provides payments, whichever is
longer. 11 USCS5 & 1129(8)(15). In this provision

Congress made clear that a Chapter 11 plan of any
length may be confirmed as long as the value of the
property to be distributed is not less than the projected
disposable income of the debtor to be received over five
years (or the kength of the plan, whichever is longer).

Governments > Legislation > Interpretation
HNz1&] Legislation, Interpretation

Courts will not read the Bankruptey Code to erode past
bankruptcy practice absent a clear indication that
Congress intended such a departure.

Bankrupicy Law = ... = Plan
Confirmation > Confirmation
Criteria > Monconsensual Confirmations

HHEE[*.] Confirmation Criteria, Nonconsensual
Confirmations

11 US.C.5 § 1325(b)(1){B) now requires that all of the
debtor's projected disposable income to be received in
the applicable commitment period be applied to make
payments "to unsecured creditors under the plan” 11
U5.C.5 § 1325(b)(1)(B).

Bankruptey Law > ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HN23[%] Confirmation Criteria, Monconsensual
Confirmations

If the trustee or the holder of an allowed unsecured
claim objects to confirmation of a Chapter 13 plan of a
debtor with positive projected disposable income whose
plan provides for a less than full recovery for unsecured
claimants, the plan cannot be confirmed unless it
provides that all of the debtor's projected disposable
income to be received in the applicable commitment
period will be applied to make payments over a duration
equal to the applicable commitment period sel forth in
ITUSCS §1325(b).

Bankruptcy Law = ... = Plan
Confirmation > Confirmation
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Criteria > Nonconsensual Confirmations

HN2z4l&] Confirmation Criteria, Nonconsensual
Confirmations

Benefits received under the Social Security Act should
not be included in the calculation of projected
disposable income for purposes of 11 USCS §
1.325(b).

Bankruptey Law = ... > Plan
Confirmation = Confirmation
Criteria > Nonconsensual Confirmations

HN?Q*] Confirmation Criteria, MNonconsensual
Confirmations

The discretion Lanning affords does not permit
bankruptcy courts to alter the formula for calculating
disposable income for purposes of 11 USCS5 §
1325(b) (i.e., does not permit the court to alter the itams
to be included in and excluded from income).

Bankruptcy Law > ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

anﬂéq Confirmation Criteria, Monconsensual
Confirmations

The projected disposable income calculation employs
the inclusions and exclusions from current monthly
income set forth in 71 U.S.C.5. § 101(104), but applies
them not in the refrospective manner specified by that
provision but rather in the forward-looking manner
envisioned by 11 ULS.C. 5. § 1325(h).

Bankruptey Law = Conversion &
Dismissal = Liquidations

Business & Corporate

Compliance > Bankruptcy = Conversion &
Dismissal = Liquidations

Bankruptey Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HN27]&] Conversion & Dismissal, Liquidations

11 USCS5 § 1325(b) permits above-median income
debtars to deduct ongoing marigage payments in
accordance with the formula set forth in 11 U5 C5 §
FOFIBIZIAN). Section 1325(b)(3) states that, for such
debtors, amounts reasonably necessary 1o be expended
in § 1325(bJ{2] shall be determined in accordance with §
707(bI2)fA), (B). 11 USCS § 1325(b)(3). Thus,
above-median-income debtors may deduct ongoing
manthly payments on secured debt in accordance with
the formula set forth in § FO7(B)(2)(A){1H) for property
that debtors intend as of the date of confirmation to
retain, regardless of whether the payments are
subjectively reasonably necessary to be expended for
the maintenance or support of the debtors or the
debtors' dependents.

Bankruptcy Law > Conversion &
Dismissal > Liquidations

Business & Corporate

Compliance > Bankrupicy > Conversion &
Dismissal > Liquidations

HHES[&] Conversion & Dismissal, Liquidations

See 11 US.C.5. § TOT(bMZ)AMI).

Bankruptcy Law > Conversion &
Dismissal > Liguidations

Business & Corporate

Compliance > Bankrupicy > Conversion &
Dismissal > Liquidations

Governmants > Legislalion > Interpretation

Bankruptcy Law > ... > Plan
Confirmation > Confirmation
Criteria > Monconsensual Confirmations

HMZE[.".’.] Conversion & Dismissal, Ligquidations

11 UEC8 § 1325(b)(3) provides a clear indication that
Congress intended a depariure from pre-Bankrupicy
Abuse Prevention and Consumer Protection Act of 2005
practice with respect to above-median-income debtors
and the deduction of mongage payments. Thus, above-
median-income debtors should be permitted to deduct
their mortgage payment in accordance with the formula
set forth in 11 U.S.C.5 § TOF(b)(2)(A)fii), unlass there
is some other basis other than the disposable-income
test for disallowing the deduction.
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Bankruptcy Law > ., > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HNEQ[&] Confirmation Criteria, MNonconsensual
Confirmations

If a debtor's income is below the median for his or her
State, "amounts reasonably necessary” include the full
amount needed for "maintenance or support” 11
US.C.5 § 1325(b){2}{A){i), but if the debtor's income
exceads the sfate median, only cerain specified
expenses are included, 11 USCS §§ TO7(b)(2),
1323(B)3)A)

Bankruptey Law = ... > Plan
Confirmation = Confirmation
Criteria > Nonconsensual Confirmations

HNEﬂi] Confirmation Criteria, MNonconsensual
Confirmations

It is appropriate under 11 _U.S.C.S § 1325(b) to
calculate a debtor's projected disposable income using
the inclugions and exclusions from disposable income
zet forth in the Bankruptcy Code and the deductions
permitted by the Code, supplemented as of the date of
confirmation and adjusted to take into account changes
during the applicable commitment period that are known
or virtually certain at the time of confirmation.

Bankruptcy Law = ... = Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HNZ *] Confirmation Criteria, Monconsensual
Confirmations

The applicable commitment perod for purposes of 11
U5 C5 § 1325(b) applies o debtors with zero or
negative projected disposable income.

Bankruptey Law = ... > Plan
Confirmation > Confirmation
Critaria > Nonconsensual Confirmations

HNE*] Confirmation Criteria, Monconsensual

Page T of 29
Confirmations
Under 11 USCS § 1325(b), a plan thal does not

propose to pay the holders of unsecured claims in full
may not be confirmed over objection unless it provides
that all of the debtor's projected disposable income to be
received in the applicable commitment period will be
applied to make payments to unsecured creditors under
the plan. 11 _USCS § 1325&)1)(8). Under the
express language of § 1325bl(4), the applicable
commitment period does not depend on the amount of
the debtor's projected disposable income. To the
contrary, the applicable commitment period depends on
the current monthly income of the deblor and the
debtor's spouse combined. {1 WS C S5 & 1325(b)(4).
Section 1325(b)(4) expressly states that the applicable
commitment period shall be three years, unless the
debtor's current manthly income is above the applicable
state median, in which case it shall be not less than five
years. 1{ US C S § 1325(b){4)(4).

Bankruptcy Law = ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

HHSJ[&] Confirmation Criteria, Nonconsensual
Confirmations

Confirmation of a plan of less than three or five years in
length, respectively, is permissible only if the plan
provides for payment in full of all allowed unsecured
claims over a shorer period. 11 USCS §
1325(b)(4){B). Accordingly, the express statutory
language strongly suggests that, upon the filing of an
objection to confirmation of a plan that does not propose
to pay unsecured claims in full, in order for the plan to
be confirmed under § 1325(b)(1){B), it must provide that
all of the deblor's projected disposable income will be
applied o make payments over a duraticn equal to the
applicable commitment pericd and that this is the case
whether the debtor has negative, zero, or positive
projected disposable income,

Bankruptey Law > .. > Plan
Confirmation = Confirmation
Criteria > Moncensensual Confirmations

HHJE[.".’.] Confirmation Criteria, Nonconsensual
Confirmations

459
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Under the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, a debtor with zero or negative
projected  disposable  income may propose a
confirmable plan by making available income that falls
outside of the definition of dispozable income, such as
benefits under the Social Security Act, 1o make
payments under the plan to administrative, priority and
secured creditors and to make any payments to
unsecured creditors required to  safisfy  other
confirmation requirements. Other  confirmation
requirements would include the best-interests test set
forth in 11 LL5.C.5. § 1325{al(4), which provides that, in
arder for a Chapter 13 plan to be confirmable, the value,
as of the effective date of the plan, of property to be
distributed under the plan on account of each allowed
unsecurad claim is not less than the amount that would
be paid on such claim if the estate of the debtor were
liquidated under Chapter 7 on such date.

Governmenls > Lagislation > Interpretation
HNa61%] Legislation, Interpretation

It is appropriate to consult legislative history where a
textual analysis fails to produce a conclusive rasult, or
where it leads to ambiguous or arguably unreasonable
resulls, in which case a court may look to legislative
history to interpret a statute.

Bankruptcy Law = ... > Plan
Confirmation > Confirmation
Criteria > Nonconsensual Confirmations

Governments > Legislation > Interpretation

HN371&) Confirmation Criteria, Nonconsensual
Confirmations

The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 requires certain debltors to make
payments over a period that is not less than fives years
- @& clearly temporal requirement -- and the
determination of which debtors must do so is based
solely on the current monthly income of the debtor and
the debtor's spouse combined, not on whether the
debtor has posilive projected disposable income.

Bankruptcy Law > Individuals With Regular
Income = Plans > Plan Modification

HN.?E]i] Plans, Plan Modification

See 11 U.S.C.S, § 1329(a)

Governments > Legislation > Interpretation
HN39[%) Legislation, Interpretation

Where each competing interpretation of a Bankrupicy
Code provision amended by the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
(BAPCPA) is consistent with the plain language of the
statute, courts must apply the interpretation that has the
best chance of fulfiling BAPCPA's purpose of
maximizing creditor recoveries.

Counsel: ARGUED: Krispen 3. Carroll, OFFICE OF
THE CHAPTER 13 TRUSTEE, Detroit, Michigan, for
Appellant.

Melissa A. Caouette, Livonia, Michigan, for Appellees.

OM BRIEF: Krispen 5. Carroll, Maria Gotsis, OFFICE
OF THE CHAPTER 13 TRUSTEE, Detroit, Michigan, for
Appellant,

Melissa A Caouette, Charles J. Schneider, Livonia,
Michigan, for Appellees.

Judges: Before: COLE and CLAY, Circuit Judges:;
KATZ, District Judge.

Opinion by: COLE

Opinion

[*330] COLE, Circuit Judge. As numerous courts and
commentators have noted, the Bankrupicy Abuse
Prevention and Consumer Protection Act of 2005
("BAPCPA") has created many difficult problems of
statutory interpretation, none more vexing than those
[**2] arising from application of the "projected
disposable income test” imposed by 11 USC §
1325(b)(1). HNI[¥] Under § 1325(b)(1)(B) of the
Bankruptcy Code (the "Code™), if the Chapter 13 trustee
or the holder of an allowed unsecured claim objects to
the confirmation of a debtor’s plan that does not provide
[**2] for full payment of unsecured claims, the plan may

" The Honorable David A, Katz, United States District Judge for
the Northern District of Ohio, sitting by designation.
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be confirmed only if it "provides that all of the deblor's
projecled disposable income to be received in the
applicable commitment period . . . will be applied to
make payments fo unsecured crediters under the plan.”
11 U.S.C § 1325{(b)(1){B) {(emphasis added). In addition
to replacing the phrase “three-year period" formerly
used in § 1325(b)(1)(B) with the term “applicable
commitment period” and insering in that subsection the
phrase "o unsecured creditors” before "under the plan,”
BAPCPA substantially redefined the term “disposable
income™ and  established different applicable
commitment periods depending an whether the “current
monthly income” (as defined in § 101(104)) of the
debtor and the debtor's spouse combined, when
multiplied by 12, is above or below the median income
of the relevant state. Three interpretative issues raised
by these changes are presented in this appeal. First, if
the trustee or the holder of an unsecured claim objects
to the confirmation of a Chapter 13 plan of a debtor with
positive  projected disposable income who is not
proposing to pay unsecured claims in full, does §
1325(b) require the plan to have [*3] a duration equal
to the applicable commitment period in order to be
confirmed? Second, how does the amended definition of
disposable income set forth in § 1325(b)(2) affect the
calculation of a debtor's "projected disposable income™?
Third, if the calculation demanstrates that the deblor has
zero or negative projected disposable income, does any
temporal requirement imposed by § 1325(b) apply?

Krispen Carroll, Chapter 13 Trustee for the Eastern
District of Michigan (the "Appellant®), contends that §
1325(b) imposes a minimum plan length and that there
is no exception for debtors who have zero or negative
projected disposable income. Even if there were such
an exception, debtors Richard and Marlene Baud (the
"Appelleas”) would not qualify for it, the Appellant
argues, confending that they do in fact have positive
projected disposable income. The Appellees counter
that § {325{b} establishes a minimum amount that must
be paid to unsecured creditors, not a minimum
durafion [**3] of the plan and that, even if § 1325/b)
does mandate a minimum plan length, there is an
exceplion for deblors, like them, with negalive projected
disposable income.

Whether & 1325(b) as amended by BAPCPA requires a
Chapter [*4] 13 plan that has drawn an objection and
that provides for a less than full recovery for unsecured
claimants to have a duration equal to the applicable
commitment pericd if the debtor has positive projected
disposable income, whether the amended definition of
disposable income signifies that courts must no longer

include in the calculation of projected disposable income
certain categories of income they typically included prior
to BAPCPA and must permit above-median-income
debtors to deduct certain expenses they might not have
been able to deduct before BAPCPA, and whether any
tempaoral requirement set forth in § 1325(b) applies to
debtors with zero or negative projected [*331]
disposable income, are questions that have deeply
divided the courts.

QOur holding today is three-fold. First, we hold that, HN2[

if the trustee or the holder of an allowed unsecured
claim objects 1o confirmation of a Chapter 13 plan of a
debtor with positive projected disposable income who is
not proposing to pay unsecurad claims in full, the plan
cannot be confirmed unless it provides that all of the
debtor's projected disposable income to be received in
the applicable commitment period will be applied to
make payments over [™5]a duration equal to the
applicable commitment period impossed by & 1325(b).
Further, we hold that the calculation of a debtor's
projected disposable income: {a) must not include
itams—such as benefits received under the Social
Security Act—that are excluded from the definition of
currently monthly income set forth in § 707(104); and
(b} must deduct expenses thal the Code, as amended
by BAPCPA, permits above-median-income debtors to
deduct, Finally, we hold that m?] there is no
exceplion to the temporal requirement set forth in §
1325(b) for debtors with Zero or negative projected
dizsposable income. Accordingly, we AFFIRM in part and
REVERSE in part the district court's opinion and order,
and REMAND the case to the district court with
instructions 1o remand to the bankruptcy court for further
proceedings consistent with this opinion.

[***4] I. BACKGROUND

A. The Statutory Framework

Prior to BAPCPAs passage, the Code required that, if
the Chapter 13 frustee or the holder of an allowed
unsecured claim objected to confirmation, then the
debtor's plan could be confirmed only if it (1) called for
full payment of the unsecurad claim(s) or (2) provided
that "all of the deblor's projected disposable income
[**6] to be received in the three-year period beginning
on the date that the first payment is due under the plan
will be applied to make payments under the plan." 17
US.C. § 1325(b)1) (2000). The Code defined
“disposable income” loosely as “income which is

461
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received by the debtor and which is not reasonably
necessary to be expended . . | for Ihe maintenance or
support of the debtor or a dependent of the debtor,
including charitable contributions . . . and . . . if the
debtor is engaged in business, for the payment of
expendituras mecessary for  the  confinuation,
preservation, and operation of such business” 11
UsSC & 1325(b)(2) (2000]. Bankruptcy cours
determined a debtor's income and reasonably
necessary expenses based on the debtor's actual
financial circumstances, using “the best information
available at the time of confirmation,” & Keith M. Lundin,
Chapter 13 Bankruptcy § 494.1 (3d ed. 2000 & Supp.
2006), making adjustments fo “account [for] foresesable
changes in a debtor's income or expenses." Hamilfon v,
Lanning. 130 5. CL 2464 2468 177 L Ed. 2d 23 {2010)
{describing pre-BAPCPA praclice).

BAPCPA extensively amended § 1325(b0) by substituting
the term “applicable commitment period” for “three-year
[*7] period” in § 1325(b){1), redefining “disposable
income® in § 1325(b1(2), and adding § 1325(b)(3] and
(bi{d). Subsections (bi{1] and (b){2] now read as
follows:

m.‘i'-] (b}(1) If the trustee or the holder of an
allowed unsecured claim objects to the confirmation
of the plan, then the court may not approve the plan
unless, as of the effective date of the plan—

(A) the value of the property to be distributed
under the plan on account of such claim is not
less than the amount of such claim; or

[***B] (B) the plan provides that all of the
dabtor's projected disposable income to be
recefved in the applicable commitment [*332]
period beginning on the date that the first
payment is due under the plan will be applied
o make payments to unsecured creditors
under the plan.

(2) For purposes of this subsection, the term
"disposable income” means current monthiy
incame received by the debtor (other than child
support payments, foster care payments, or
disability payments for a dependent child made
in accordance with applicable nonbankruptey
law 1o the extent reasonably necessary o be
expended for such child) less amounts
reasonably necessary to be expended—

(A)i) for the maintenance or support of the
debtor or a dependent [*8] of the deblor, or

for a domestic support obligation, that first
becomes payable after the date the petition is
filed; and

(i} for charitable contributions . . . in an amount
not to exceed 15 percent of gross income of
the debtor for the year in which the
conftributions are made; and

(B} if the deblor is engaged in business, for the
payment of expendilures necessary for the
continuation, preservation, and operation of
such business.

11 US.C § 1325(b)[1}—(2) (Supp. 2010) (emphasis
added). Consequently HN5[¥] determining whether a
plan may be confirmed over objection now requires
saveral steps. First, in order to determine the debtor's
“disposable income® according to the revised definifion
in § 1325(B)(2) (which itself expressly excludes certain
categories of income), one must calculate the debtor's
“current monthly income® and the "amounts reasonably
necessary to be expended" for, inter alia, the
maintenance or support of the debtor or a dependent of
the debtor.

HNG(F] Under 11 U.S.C. § 101{10A), the term “curent
monthly income® means the average gross monthly
income thal the debtor receives, derived during a six-
month look-back period, excluding "benefits received
under the Social Security Act® [**9] and certain olher
payments not relevant here. See 17 LUSC §
101{104){B). Because current monthly income is based
on the debtor's past income (in most cases, income the
debtor [**6] receives that is derved during the &-
month perid immeadiately before the bankruptey ' and
excludes certain payments, it will not necessarily reflect
the debtor's actual income at the time of confirmation.
See & Lundin, supra, § 468.1 (describing the calculation
of current monthly income),

TEee 11 US.C. § 107{104)(A)(i). Sections T01{104)A)N)
and 521(i{3) of the Code also offer a Chapier 13 debtor the
option of seeking leave to delay the filing of "Schedule | —
Current Income of Individual Debtoris)” ("Schedule 1) and
requesting that the bankruptcy court select a six-month period
that is more representative of the debtor's fulure monthly
income in calculating current monthly income. See n e
Dunford 408 B.R. 488, 497 [Bankr. N.D. 0. 2008) {granting
Chapler 13 debtor an extension of the time o file Schedule |
and resetting the six-month period for caloulation of current
manthly income). Such a request must be made within 45
days after the filing of the petition. See 11 ULS.C & S21(0(3).
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HN7I¥] The appropriate [**10] method for calculating
“amounts reasonably necessary o be expended®
depends on whether the debtor's current monthly
income is above or below the state median income. For
debtors with current monthly income equal to or less
than the applicable median family income, § 1325(b) is
silent on how to calculate these amounts, suggesting
that they are to be based (as before BAPCPA) on the
debtor's reasonably necessary expensaes. See Schulfz
v. United States 529 F.3d 343 348 (6ih Cir. 2008)
(noting that expenditures for below-median-income
[*333] debtors are to be calculated as they were pre-
BAPCPA), 6 Lundin, supra, § 466.1 ("Chapter 13
debtors with [current monthly income] less than
applicable median family income remain subject to the
familiar reascnable and necessary test for the
deductibility of expenses in § 1325(b)(2){A] and [B].").
For debtors with current monthly income exceeding the
applicable median family income, however, § 1325(b){3)
requires courts to determine the amounts reasonably
necessary o be expended in accordance with the
"means test," Le., the statutory formula for determining
whether a presumption of abuse arises in Chapter 7
cases. See 11 USC g 1325(b)(3) (Supp. 2010)
[**11] {requiring that HN “lalmounts reasonably
necessary to be expended under paragraph (2) . . . be
determined in accordance with subparagraphs (A) and
(B) of section 707(b)(2), if the deblor has current
maonthly income. when multiplied by 12, greater than
[the applicable state median]"); Ransom v. FI4 Card
Servs, NA. 1315 Ct 716 721-22 178 L. Ed 2d 603
(2011) ("For a deblor whose income is above the
median for his Slate, the means test identifies which
expenses qualify as ‘amounts reasonably necessary to
be expended. The test supplants [**7] the pre-
BAPCPA practice of calculating debtors' reasonable
expenses on a case-by-case basis, which led to varying
and oflen inconsistent determinations."); Lanning, 130
5 _Ct at 2470 n 2 ("The formula for above-median-
income debtors is known as the 'means test’ and is
reflected in a schedule (Form 22C) that a Chapter 13
debtor must file."). The result of determining these
expenditures in accordance with the means lest is that
above-median-income  debtors must use several
standardized expenditure figures in liew of their own
actual monthly living expenses, see 11 USC §
7 21iANI, £ a fact recognized by the Advisory

i 8eg Ransom, 131 5 Ci at 727 (“Although the axpense
amounts in the Standards apply only if the debtor incurs the
relevant expense, the debtor's out-of-pocket cost may well not
control the amount of the deduction. If a debtor's actual

Committee on Bankruptcy Rules when it promulgated
[*12] Official Form 22C. See Official Form 22C,
Chapter 13 Statement of Current Monthly Income and
Calculation of Commitment Period and Disposable
Income, lines 24-29 (Dec. 2010). The standardized
figures are derived from the IRS Mational Standards (for
allowable living expenses and oul-of-pocket health care)
and IRS Local Standards (for housing, ufilities and
transportation expenses). See Means Testing: Census
Bureau, IRS Data and Administrative Expenses
Multipliers,

hitp:dwww justice gov/ust’ec'bapcpa/meanstesting him

(last visited Jan, 31, 2011) (listing amounts for Local
and Mational Standards). HNI[¥] Above-median-
income debtors also are allowed to deduct their "actual
monthly expenses for the categories specified as Other
Necessary Expenses issued by the Internal Revenue
Service for the area in which the deblor resides[.]” See
11 LS C § FOFBN2IANINN: Ransom, 131 5. Ct at
727 ("For the Other Necessary Expense categories . . .
the debtor may deduct his actual expenses, no matter
hew high they are.”). These Other Necassary Expenses
include  certain taxes, involuntary  employment
deductions, life insurance on the debtor, certain court-
ordered payments, certain educational expenses,
childcare, [*13] unreimbursed health care and
telecommunications services. See Official Form 22C,
lines 30-37. Expenditures of above-median-income
debtors for other items—including health and disability
insurance, contributions to the care of certain household
aor [*334] family members, protection against family
violance, home energy costs in excess of the allowance
[***8] specified by IRS Local Standards, certain limited
educational expenses, additional food and clothing
expenses in excess of the applicable IRS Mational
Standards and a cerain amount of charitable
contributions—are based on debtors’ own reasonably
necessary needs. See 11 U.5.C. § TOT(b)2IANN{II—
(V]; Official Form 22C, lines 39-45. HN10[ The
means test and the Official Form allow certain
deductions on account of ongoing payments
contractually due on secured debls and priority claims
without regard to whether those paymenis are
reasonably necessary. See {1 USC §
TOT(BN2)ANii}—(v); Official Form 22C, lines 47-49.
Because standardized expense figures are used in
portions of the caleulation, however, the amounts
reasonably necessary to be expended by abowve-
median-income debtors are unlikely to reflect these

expenses exceed the amounts listed in the tables, for
example, the deblor may claim an allowance only for the
specified sum, rather than for his real expenditures.”).
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debtors’ actual expenses, Cf. 6 Lundin, supra, [*14] §
500.1 ("The amount of disposable income determined
by the formula in § 1325(b)(1) will bear no cerlain
relationship to the debtor's actual financial ability to
make payments . . . because the deductions from
[current menthly income] to determine disposable
income are arificial and not based on the deblor's
actual financial circumstances . .. .").

HNHl?l After calculating the amounts reasonably
necessary 1o be expended on, among other things, the
maintenance or support of the debtor, the next step in
determining whether a plan may be confimed over
abjection is 1o subtract these amounts (as well as any
additional amounts excluded from disposable income by
§ 1325(b)(2) itself and other sections of the Code * from
the debtor's current monthly income in order to derive
the debtor's “disposable income” See 11 USC &
1325(b)(1)—(2). Motably, however, § 1325(bJ(1)
requires that all of the debior's "projected disposable
income”™ over the applicable commitment period be
applied to make payments to unsecured creditors.
Determining what the term “projected” adds to §
1325(b)(2)'s definition of disposable [**9] income led
to a split among the courts. See 6 Lundin, supra, §
467.1 (discussing the different appreaches to calculating
projectad disposable income). The Supreme Court has
waighed in on this question. In Lanning, the Supreme
Court rejected the "mechanical” approach to calculating
projected disposable income, under which the debtor's
average monthly disposable income figure was simply
multiplied by [*16] the number of months of the
applicable commitment period. Lanning, 130 5. Cf at
2473-77. Instead, the Supreme Court adopted the
"forward-looking” approach, under which the debtor's
projecied disposable income is calculated by taking into
account any “known or virtually certain changes” in the

¥ |n addition to Form 22C, Chapter 13 debtors are required 1o
discloss their current and anticipated future income and actual
expenses, as set out in Schedule | and "Schedule J — Current
Expenditures of Individual Deblor(s)® ("Schedule J°).
Schedules | and J normally will better capture debtors' current
financial circumstances as of the date of filing or, if amended,
as of confirmation. The schedules, however, often times will
not reflect deblors’ [**15] dizposable income as defined under
BAPCPA.

i5ee 11 US.C § 1322(0 (excluding from disposable income
amounts required o repay certain retirement loans) and §
S41(0)(7] (excluding from disposable income amaounts
withheld or received by an employer for payment as
contributions to certain plans and annuities)

debtor's disposable income af the time of confirmation.
Id_at 2478, As discussed in more detall below, in aur
decision in Darrohn v. Hildebrand (in re Damrghn), 615
F.3d 470 {6th Cir. 2010), we applied the [*335] holding
in Lanning to an expense—the debtors’ monthly
mortgage payment—that the above-median-incomea
debtors weould have been able 1o deduct except for the
"known or virtually certain® change in the debtors'
circumstances occasioned by their decision to surrender
the properly lo the morigagee. See Damohn, 615 F.3d
at 477,

HN12(F) The amount of the debtor's projected
disposable income alse depends on the “applicable
commitment period,” which [**17]in turn depends on
whether the current monthly income of the debtor and
the debtor's spouse combinad, when multiplied by 12, is
above or below the state median. Section 1325(b)(4)
provides that, unless the plan provides for full payment
of allowed unsecured claims over a shorter time frame,
the applicable commitment period iz three years for
balow-meadian-income dabtors and not less than five
years for above-median-income debtors: 5

HN13[¥] (4) For purposes of this subsection, the
“applicable commitment pericd”—

[**=10] (&) subject to paragraph (B), shall be—
(i) 3 years; or

(i) not less than 5 years, if the current monthly
income of the debtor and the debtor's spouse
combined, when multiplied by 12, is not less
than—

[the applicable median income]

5ng¥j A Chapler 13 plan may not provide for payments
over a period thal is longer than 5 years. See 11 USC §
1322(d). Thus, although & 1325(bi{4] provides that the
applicable commitment period s "not less than 5 years™ for
above-median-income  [*“18] debtors, the  applicable
commitment pericd effectively is five years for such debtors,
and we will refer to the applicable commitment period for
above-median-income debtors as five years. See |1 re
Johnsan 00 B R 633 644 & n 5 (Bankr MO W 2009) ("The
statute actually provides that the applicable commitment
period for above-median income debtors is ‘not less than five
years,” However, an applicable commitment pericd of more
than five years is not possible under § 1322(d), which states
that a plan may not provide for payments over a period longer
than five years.”), affd. 282 Fed App'x 503 (7th Cir June 21,
2019] (unpublished).
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(B) may be less than 3 or 5 years, whichever is
applicable under subparagraph (A), but only if the
plan provides for payment in full of all allowed
unsecurad claims over a shorter period.

11 U.5.C § 1325(b)(4) (Supp. 2010).

B. Procedural Background

On September 26, 2008 (the "Pelition Date®), the
Appellees filed for Chapter 13 protection with the United
States Bankruptcy Court for the Eastern District of
Michigan. See Baud v. Carroll, 415 B.R. 291, 293 (E.D.
Mich. 2008). The Appelleas’ Form 22C, which they filed
on October 13, 2008, listed current monthly income of
§7.086.72 (which was above the state median for a
family of two), see id., and monthly disposable income
of negative 51,203.55. See id._af 303, As required, the
Appelleas also filed Schedule |, listing gross
[**19] monthly income of 5911563 (including Social
Security benefits for one of the Appellees and income
from employment for the other), and Schedule J, listing
actual meonthly expenses of 3494641, Jjd af 293,
Subtracting payroll deductions and Schedule J
expenses from gross monthly income in Schedule |, the
Appellees’ monthly net income was 540232 as
compared to disposable income of negative $1,203.55
on their Form 22C. See id.

On October 13, 2008, the Appellees submitted a
Chapter 13 plan that provided for monthly payments to
general unsecured credilors totaling $30,321.65 over a
JG-month period, which would result in less than full
payment on those unsecured claims. ld. af 283-94. The
Appellant objected to confirmation of the proposed
[*336] plan, arguing that it should be extended to 60
months to conform to the applicable commitment pericd
for above-median-income debtors. d af 204, The
bankruptcy court, following briefing and [***11] a
hearing, sustained the Appellant's objection. The
Appellees then filed an amended plan providing for
monthly payments to general unsecured creditors
totaling $58,603.97 over a period of 60 months. The
bankruptcy court issued an order confirming the
amended plan [*20] over the Appellees’ objection. id. ®

£ Following the Eighth Circuit's decision in Zahn v. Fink (in re
Zahn), 528 F.3d 1140 (8th Cir. 2008, the district couwrt
concluded that deblors have slanding 1o appeal a bankruptcy
court's confirmation of their own amended plan when they
have been "directly and adversely affected pecuniarily by the
order.” 415 BR, al 296 (quoting Harker v, Trowdman (in rg

The Appellees then filed an appeal with the United
States District Court for the Eastern District of Michigan,
arguing that the bankruptcy court erred in determining
that the applicable commitment period under § 1325(b)
imposes a temporal rather than a monetary requirement
that applies to Chapter 13 debtors with zero or negative
projected disposable income. Id. af 295 The Appellant
countered that § 1325(b) requires a minimum plan
length of G0 months for the Appeless who, their
assertions to the contrary notwithstanding, had positive
projected disposable income, as indicated by their
Schedule | and Schedule J. on the date of the
confirmation of their plan. id. Adopting the forward-
looking approach fo calculating preojected disposable
[*21] income that the Supreme Court has since
endorsed in Lanming, the district court held that the
applicable commitment period imposes a minimum plan
length of 60 months for above-median-income debtors,
but that this requirement does not apply when debtors,
like the Appellees, have negafive projected disposable
income. fd_at 287-303. Accordingly, the district court
reversed the bankrupley court's order and remanded the
case to allow the Appellees to modify their amended
Chapter 13 plan. [d_at 303.

The Appellant now challenges the district court's
decision.

Il. ANALYSIS

The issues presented by this appeal are questions of
law that we decide de novo. See Nuvell Credit Comp. v,
Westfall {In re Wesifalll 599 F.3d 498 501 (6th Cir
2014). &5{?} Wae review the bankruptcy court's order
directly, giving no deference to the district coun, fd_at
500.

[***12]) A. Section 1325{b) Imposes a Temporal
Requirement for Debtors with Positive Projected

Disposable Income,

The guestion of whether § 1325(b) sets forth a temporal
requirement or a monetary requirement has spit the
courls into several interpretive camps. The United
Slates Court of Appeals for the Eleventh Circuit and a
majority of other courts have held that, [™22]if the
trustee or the holder of an allowed unsecured claim
aobjects to confirmation of a Chapter 13 plan that
provides for a less than full recovery for unsecured

Troptman Enfers,, [ng ), 286 F 3g 330, 364 (Gth Cir, 20021}
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claimants, the plan cannot be confirmed unless its
length is equal to the applicable commitment period;
according to these courts, this temporal requirement
applies whether the debtor has positive. zero or
negative projected disposable income. See, e.g.
Whailey v. Tennysen (in re Tennyson), 611 F.3d 873,

dizsposable income. See, e.g., Maney v. Kagenveama
{ln re Kagenveama), 541 F.3d 868, 875-77 (Sth Cir.
2008); Musselman v. eCast Seftlement Corp,, 394 BR.
807, 814 (E DN.C. 2008); [n re Green, 378 BR, 20 38
(Bankr. NMDNY. 2007); In re Lawson, 361 BR. 215
220 (Bankr. D. Litah 2007); In re Alexander, 344 B.R.

877-78 (11th Cir. 2010); In re King, No. 10-18134, 2010

742 751 (Bapkr. EO.N.C. 2006). Finally, a significant

Bankr. LEXIS 3935 2010 WL 4363173, at '2 (Bankr, D,
Colo, Qct 27 2010); Baxfer v. Tumer (In re Turner)
425 BR. 918 920-21 (Bankr. S.D. Ga. 2010); In re
Moose 419 BR. 632 63536 (Bankr. [*337] E.D. Va.
2009): In re Meadows 410 B.R 242 24547 (Bankr.
N.D, Tex, 2008); In re Brown, 396 B.R, 551, 554-55
(Bankr. 0. Colp, 20081 ln re Lanning, Nog O6-41037,
06-41260, 2007 Bankr. LEXIS 1639, 2007 WL 14515999,
at *7-8 (Bankr. D. Kan. May 15, 2007), affd, 380 B.R. 17

minority of lower courts have followed the "monetany”
approach, holding that § 1325(k) does not require the
debtor to propose a plan that lasts for the entire length
of the applicable commitment pericd; rather, as long as
the plan provides for the payment of the monetary
amount of disposable income projected o be received
over that period. the court may confirm a plan that lasts
for a shorter time. 7 See, e.g., In re Burrell No. 08
71716, 2009 Bankr. LEXIS 1570 2009 WL 1851104, at

(BAP. 10th Cir. 2007), affd, 545 F 3d 1269 (10th Cir.

*3-"5 (Bankr. C.O. W June 29, 2008); [**26] Dehar v.

2008), affd, 130 5. Ct. 2464, 177 L. Ed. 2d 23 (2010}, In
re Kidd, 374 BR, 277, 280 (Bankr, D, Kan, 2007); in re
Nance, 371 B.R. 358, 369-70 (Bankr. 8.D. . 2007}; In

Lopatka (In re opatka) 400 B.R. 433 436-40 (Bankr,

M.D. Pa. 2009); In re Williams, 394 B.R. 550, 566-570
(Bankr. D. Colo, 2008); In re McGilliz, 370 B.R. 720,

e Beckerie, 367 BR. 718 713-21 (Bankr 0. Kan.

734-39 {Bankr. W.0D. Mich. 2007); In re Mathis, 367 B.R.

20071; [*23] In_re Pohl No 06-41236 2007 Bankr
LEXIS 1638, 2007 WL 1452019, at *3 (Bankr, D, Kan,
May 15 _2007); In re Strickland Mo 08-81060C-13D,

629, 632-36 (Bankr. N.D. N. 2007); In re Swan, 368
B.R. 12 24-27 (Bankr. N.D. Cal. 2007); In re Brady, 361

B.R._765. 77677 (Bankr. D.N.J. 2007) [*338); In re

2007 Bankr. LEXIS 508 2007 WL 499623 at *1-'2

Fuger, 347 B.R. 94, 97-101 (Bankr. D, Utah 2006).

(Bankr. MD.N.C. Feb. 13 2007); In re Casey, 356 B.R.
519, 527-28 (Bankr. E.D. Wash. 2008); In re Davis, 348
B.R. 449, 456-58 (Bankr. E.D. Mich. 2006]. The United
States Court of Appeals for the Eighth Circuit and other
courts have held that, if the trustee or the holder of an
allowed unsecured claim objects to the confirmation of a
Chapter 13 plan of a deblor with positive projected
disposable income whose plan provides for a less than
full recovery for unsecured claimants, the plan cannot
be confirmed unless its length is equal to the applicable
commitment period; these courts, however, have
declined to decide whether this temporal requirement
applies when the deblor has zero or negative projected
disposable income. See Coop v Frederickson (In re
Frederickson], 545 F.3d 632 660 & n6 (Bth Cir
2008] [***13] , cent. denied, 129 S. Ct. 1630, 173 L. Ed.
2d 997 (2008); In re Wirth, 431 B.R. 209, 213 (Bankr.
W.D. Wis. 2010); in re Slusher, 359 B.R, 290, 300 n.17
(Bankr, D, Newv_ 2007]. The United States Court of
Appeals for the Ninth Circuit as well as other couns
have [*24]held that § {1325(b], although not
establishing a minimum plan duration, does require a
debtor with positive projected disposable income facing
a plan ohjection and whose plan provides for a less than
full recovery for unsecured claimants to pay unsecured
creditors for the duration of the applicable commitment
period, but that this temporal reguirement does not
apply if the debtor has zero or negalive projected

This question also has divided the commentators.
Although it does not address the issue directly, Collier's
authoritative bankruptcy treatise appears to assume a
[**14] temporal requirement. See 8 Colflier on
Bankruptcy 7 1325.08[4][d] (Alan M. Resnick & Henry J.
Sommer eds., 16th ed. 2010). By contrast, in the
leading treatise on Chapter 13, Judge Lundin supports
the [*26] monetary approach. See 6 Lundin, supra, §
500.1 ("The applicable commitment period does nof
require that the deblor actually make payments for any
particular period of time. Rather, it is the multiplier in a
formula that determines the amowunt of disposable
income that must be paid to unsecured creditors.”).

Although tenable arguments support each approach,
today we join the Eighth, Ninth and Eleventh Circuits in
holding that, m*] if the trustee or the holder of an
allowed unsecured claim objects to confirmation of a

"This approach also s known as the “multipber” or
"multiplicand™ approach. It shoukd not be confused with the
mechanical approach to the calculation of projected
disposable income, which the Supreme Court rejected in
Lanning in favor of the forward-looking approach, allowing
consideration of “known or vifually cerain changes® to
debtors’ projected disposable income. See Lanning, 1305 Cf
at 2478,
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Chapter 13 plan of a debtor with positive projected
disposable income whose plan provides for a less than
full recovery for unsecured claimants, the plan cannot
be confirmed unless it provides that all of the debtor's
projected disposable income to be received in the
applicable commitment pericd will be applied to make
paymenis over a duralion equal to the applicable
commitment period set forth in § 1325(b). 8 HN17[¥)
Our analysis of the meaning of § 1325/b] begins "where
all such inquiries must bagin: with the language of the
statute itself.™ Palmer v. United States {In re FPalmer),
218 F.3d 580, 583 (6th Cir. 2000) {quoling United Stales
v. Ron Pair Enters. Inc.. 489 LS 235 241, 108 5. Ct
1026, 103 L. Ed. 2d 250 (1988)). [**7] In this regard,
certain courls adopling the temporal approach have
relied, at least in part, on the temporal connotation of
the termn "applicable commitment period.” As the
Eleventh Circuit recently stated:

[W]e first look at the term "applicable commitment
period® and note that “applicable® and
"commitment” are modifiers of the noun, the core
substance of the term, “period.” The plain meaning
of "period” denotes a period of time or duration.
"Applicable commitment period” at its simplest is a
term that relates to a cartain duration, and based on
its presence in § 1325, it is a duration relevant to
Chapter 13 bankruptcy. The modifier "commitment”
then reveals that "applicable commitment period” is
a duration to which the debtor is obligated to serve
[if the debtor chooses to remain in Chapter 13].
Finally the meaning of "applicable™ reflects the fact
that there are alternate "commitment periods®
depending on the debtor's classificalion as an
above median income deblor or a below median
income debtor.

[***15] Tennyson, 611 F.3d at 877 (citations omitted).
Certain bankruptcy courts have followed this line of
reasoning as well. See Turmer 425 BR at 920-21;
Brown, 396 B.R. af 554-55; In re Schanuth, 342 B.R,
601, 607-08 (Bankr. W.D. Mo, 2006); [™28] Lanning
2007 Bankr LEXIS 1639, 2007 WL 1451995 at *7-8.
The Ninth Circuit has found this rationale persuasive to
the extent that the debtor has positive projected
disposable income, See Kagenveama, 541 F.3d at 876
{"The plain meaning of the word ‘peried’ indicates a

fln Section I.C. we explain why we part with Kagenveama
and agree with Tennyson in holding that this requirement
applies to debtors with zero or negative projected disposable
income.

period of time.").

Although persuasive, the evidemt temporal connotation
of the term “applicable commitment period” is not
dispositive in and of itself. Indeed, adherents of the
[*339] monetary approach generally concede that
applicable commitment period has a temporal
connotation, but conclude that the time period it
establishes is simply one part of § 1325(bl(1)(Bl's
calculation of the amount of the debtor's projected
disposable income that must be devoted to unsecured
creditors in order for a plan to be confirmed. Thus,
proponents of the monetary approach contend that,
although § 1325(b)(1){B) requires that all of the debtor’s
projected disposable income to be received over the
course of the applicable commitment pericd be paid to
unsecured creditors, the section does [29] not
mandate that these payments be made over any
particular period of time or that the plan last for any
particular duration. See, e.g., Methis, 367 B.F af 633
("[Section 1325(b)(1]{B)] does not say that 36 or 60 plan
payments must be made, or that the plan must remain
open for any particular duration of time. If Congrass
wanted to require a debtor to make 36 or 60 plan
payments over three or [five] years, it would have said
80."); 6 Lundin, supra, § 493.1 ("The disposable income
test, as modified by BAPCPA, does nol require that the
plan last any particular period of time.”). Reading §
1325(b)(1) in isolation, we might find the monetary
approach to be the more plausible interpretation of the
statute. As explained below, however, we conclude that
the reasoning employed in Lanning—in which the
Supreme Court relied both on the lack of explicit
mulliplier language in § 1325/b)(1) and on pre-BAPCPA
practice—compels us to adopt the temporal approach.
We also find that the reasoning employed in Ransom—
in which the Supreme Court relied on BAPCPA's
purpose of ensuring that debtors "repay creditors the
maximum they can afford,” Ransom. 131 5 Ct at 725
(internal gquotation marks omitted}—leads [*30] to the
same conclusion.

[***16] 1. The Lack of Explicit Multiplier Language or
Other Indication that Congress Infended Simple
Multiplication

In Lanning, the Supreme Court rejected the mechanical
approach to calculating projected disposable income
and. in so doing, stated that "we need look no further
than the Bankruptcy Code o see that when Congress
wishes to mandate simple multiplication, it does so
unambiguously—most commonly by using the term
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‘multiplied.™ Lanning, 130 5. Ct at 2472, Similarly, one
strong indicatar that § 1325(b) should be interpreted as
establishing a temporal requirement is that, if Congress
had intended the applicable commitment period simply
to act as a multiplier in a calculation determining the
amount of money that must be paid to unsecured
creditors, it would have said so explicitly. For example, §
1325(b) itself establishes a debtor's applicable
commitment period based on the current monthly
income of the debtor and the debtor's spouse combined
"when multiplied by 12[.]" 11 U5.C. § {1325(bl{4). Other
Code provisions illustrating that Congress has been
explicit when requiring simple multiplication include §
FO7(B)2) (presuming abuse if current monthly income
"multiplied [*31] by 60" and reduced by permitted
expenses is not less than a certain amount) and §
1322{d)(1] & (2] (establishing maximum plan lengths
based on the current monthly income of the debtor and
the debtor's spouse combined "multiplied by 127). It
could be argued that, had Congress intended to impose
maximum plan lengths as well as a minimum time for
the payments of projected disposable income in
response o an  objection, addressing the two
requirements in separate statutory sections—35§ 1322(d)
and 1325(b}—was an inelegant way to accomplish this
goal. HN'I‘Q]*] Inelegant drafting, however, does not
provide [*340] a sufficient reason 1o reject an
otherwise comec! interpratation of the Code. See Lamie
v. United States Tr, 540 U3 526, 534 124 5 Cf 1023,
157 L. Ed 2d 1024 (2004) (accepling an interpretation
of a Code provision even though “tlhe statute is
awkward®). Moreaver, neither § 1322(d) nor § 1325(b] is
superfluous under the temporal approach, See, eg.,
Tennyson, 611 F.3d at 878, Kagenveama, 541 F.3d at
879 (Bea, .., concurring in part and dissenting in part)
(concluding that the "applicable commitment period is
congruous, rather than superfluous, to § 1322(d1"). The
provisions are not superfluous because they address
different [**32] concerns. HN19(F] Section 1322(d)
[***17] establishes maximum plan lengths out of a
concern for keeping debtors in Chapter 13 an unduly
long time (of up to ten years). ¥ By contrast, § 1325(h)
establishes the minimum time (upon the filing of an

8 See [n re Mandarino, 312 B R 214 216 n 3 (Rankr EONY
2002) "The rationale underlying section 1322(d), expressed in
the House Judiciary Committee Report and discussed in 8
Collier on Bankrupicy, 1 1322.17[1], 15th Edition Revised
(Matthew Bender 2002} is: 'Extensions on plans . . . and newly
incurred debls put some debtors under court supervised
repayment plans for seven to ten years. This has become the
closes! thing there is to involuntary servitude . . ")

objection) for the payment of projected disposable
income and does so, as discussed further below, out of
a concern for maximizing creditor recoveries.

Contrasting 1325(b) with § 1129(a)/13) is also
informative. HN2 Under 5 1129{a){15], if the holder

of an allowed unsecured claim that is not proposed to
be paid in full objects to confirmation of a Chapter 11
plan of an individual debtor, the plan can be confirmed,
if at all, only if the value of the property to be distributed
is not "less than the [**33] projected disposable income
of the debtor (as defined in section 1325(b)(2]) to ba
received during the S-vear period beginning on the date
that the first payment is due under the plan, or during
the period for which the plan provides payments,
whichever is longer.” 11 LLS.C. § 1129(a){15]. In this
provision Congrass made clear that a Chapter 11 plan
of any length may be confirmed as long as the value of
the property to be distributed is not less than the
projected disposable income of the debtor to be
received over five years (or the length of the plan,
whichever is longer). See Randolph J. Haines, Chapter
11 May Resolve Some Chapler 13 Issues, 2007 No. 8
Marton Bankr. L. Adviser 1, 1 (Aug. 2007) {"[Chapter 11]
provides that if creditors are not paid in full and
someone objects, then the plan must distribute at least
the amount of the annualized disposable income to be
received in five years or during the term of the plan,
whichever is longer. This process vyields a dollar
amount, and nothing else. . . . All of § 17129(a)(13) is
only about the value of the property to be distributed
under the plan, and this is entirely consistent with pra-
BAPCPA Chapter 11 praclice, which never imposed
[*34] 8 minimum plan duration.”). Judge Haines
suggests that this supports a monetary approach to §
1325(b), questioning why Congress would “make
Chapter 13 more difficult than Chapter 11, by imposing
a minimum plan term that is longer than would [***18]
be required of the same debtor in & Chapter 11[.]" /d.
But contrasting the statutory language of §8 1325(b)
and 1125%/a){15) seems to suppor, rather than undercut,
the temporal approach. For if Congress had desired the
same result in Chapter 13 as it did in Chapter 11, it
presumably would have used the same construction in §
1325(h) that it used in § 1129(a)(15). All in all, we
conclude that the lack of explicit multiplier language in §
1325(h)—or some other clear indication that mere
multiplication  [*341] was intended, as in §
1128(al( 1 5l—strongly supports the temporal approach,

2. Pre-BAPCFPA Practice

In Lanning, the Supreme Court also looked to pre-
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BAPCPA practice, concluding that such practice "is
telling because we HN21 ‘will not read the
Bankrupicy Code to erode past bankrupicy practice
absent a clear indication that Congress intended such a
departure.”™ Lanming 130 S Cf at 2473 (quoting
Travalers Cas & Sur. Co. of Am. v. Pac. Gas & Eleciric
Co. 549 U5 443 454 127 5 Ct. 1199, 167 L. Ed. 2d
178 (20071, [**35] Likewise, pre-BAPCPA practice in
the context of plan confirmation counsels in favor of the
temporal approach.

To understand why this is so, a brief history is in order,
There was a time when the Code imposed no
disposable-income requirement on a debtor facing an
objection to plan confirmation. At that lime, bankruptcy
courts would, despite an objection, sometimes confirm
plans of less than three years. See [n re Markman, 5
B.R 196 (Bankr. EDN.Y. 1980). Cf Inre Al 33 B.R
890, 895-97 (Benkr. D, Kan, 1983 (holding, in the
context of examining the good-faith requirement under §
1325(a)(3]), that a Chapter 13 plan proposing to pay
zaro percent to unsecured creditors over 25 months
would be confirmed only if it were extended o 36
manths). In Markman, after the debtor proposed an 18-
month Chapter 13 plan that would not have resulted in
full payment of creditors, the Chapler 13 trustee
objected to confimation, contending that the Code
required the deblar 1o commil to make payments over a
three-year period. The bankruplcy court confirmed the
plan over the trustee's objection, concluding that
"[c]reditors are not prejudiced when, as in the present
case, they are paid mare under the [*36] Chapter 13
plan than they would receive under a Chapler 7
liguidation.” Markman, 5 B.R. &t 198 n.3. This, however,
was before the Bankruptcy Amendments and Federal
[**19] Judgeship Act of 1884 ("BAFJA") became
effective. With BAFJA, Congress introduced the
disposable-income requirement to the Code. Courts
presented with a disposable-income objection to
confirmation after the enactment of BAFJA distinguished
Markman and declined to confirm plans of less than
three years., See [n re Turpsn 218 BR 508 916
(Bankr MN.D. lowa 1338) ("Debtors provide [Markman]
as support for their proposal to make payments of a
fixed amount over less than three years. Markman does
not aid debtors because it was decided before the
disposable income raguirement was added to Chaptar
13 in 1984."); In re Schwarz. 85 B.R 829 830-31
(Bankr, 5.0, fows 1988) (stating in a Chapter 12 case
that "[t]he language in section 1225(b) closely parallels
the language in section 1325(b]" and concluding that
"the cases upon which the debtors rely [including
Markman] no longer are apposite to the issue at hand

because they were rendered prior to the enactment of
the disposable income provision of section
1325(b)").5ee afso [n _re Greer, 60 BR 547, 555
(Bankr_C.D. Cal 1986] [**37] ("if the proposed plan is
less than 36 months, it must be extended to 36 months
upon objection of a creditor or the Chapter 13
Trustee."), In re Wobig, 73 B.R. 292 296 (Bankr. D.
Meb, 1987) ("[T]he [Chapler 12] plan must be changed
to provide that the plan will remain open for three years.
otk

Several courts adopting the temporal approach have
pointed out that pre-BAPCPA practice is consistent with
that approach. See Frigley v, Forsyvihe (in re Fridleyl
380 BR 538 544 (BAP 9th Cir 2007) ("Before
BAPCPA, the § 1325(b)(1) three-year period’ operated
as a temporal requirement. After BAPCPA, the §
1325(b)(1) "applicable commitment perod' continues to
operate as a temporal requirement. [*342] Mothing in
the statutory structure suggests that Congress meant to
alter this aspect of the statute.") (citations omitted);
King, 2010 Bankr. LEXIS 3935, 2010 WL 4363173 at 3
("The Court also looks o past bankruplcy praclice.
Before [BAPCPA] [clourts construed [§
1325(B)(1)(B]] as a temporal minimum, at least at the
time of confirmation, when an objection was filed."
citations and internal quotation marks omitted)); (o re
King, 439 B.R. 129, 135 (Bankr. S.0 W 2010);
Schanuth, 342 B.R, at 608 ("Under [™38] pre-BAPCPA
practice, in the face of an objection to confirmation by
an unsecured creditor or the trustee, § 1325(b)(1)
required a debtor to devaote all of the debtor's disposable
income [***20] to the plan for a minimum of three
years. . . . BAPCPA's revision of § 1325, albeit
significant, has not changed this tenet of pre-BAPCPA
practice."). By contrast, as courts adopting the temporal
approach also have noted, the monetary approach is
inconsistent with post-BAFJA, pre-BAPCPA practice.
See Pohl, 2007 Bankr, LEXIS 1638, 2007 WL 1452019,
at "3 (holding that the monetary approach "is a
significant departure from the pre-BAPCPA practice
requiring a minimum period of payments that is simphy
not justified by the language or structure of the statute,
or by the admittedly scant legislative history” '0);

0*1S5]cant legislative history” is a reference to H.R. Rep. 109-
3(), p. 79, 2005 US.CCAN. B8, 146 In adopling the
ternporal approach, some courts have reled in part on this
House Report, which has a section heading entitled "Chapter
13 Plans to Hawve 5-Year Duration in Certain Cases.” See.
e.g., Tepnyson, 611 F 3d &l §79.
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*2, Lanning, 2007 Bankr. LEXIS 1638, 2007 WL
1451998, at *8; Davis, 348 B.R. at 457, See also 3
Lundin, supra, § 199.1 ("A plan shorter than 36 months
will likely face an objection to confirmation unless the
plan proposes o pay all claim holders in full.” (citing pre-
BAPCPA version of § 1325/b)(1)(A))). Post-BAPCPA
decisions adopting the monatary approach in which the
courts point to pre-BAPCPA practice in  support
[**38] of their position rely on cases decided in the
context of plan modification or early-payoff, not
confirmation. See Fuger, 347 B.R. at 97-101; Swan, 368
B.R at 25 By contrast, as discussed above, pre-
BAPCPA decisions addressing plan confirmation
support the temporal approach.

Before leaving the issue of pre-BAPCPA practice, it
bears noting that, prior to BAPCPA, § 1325(b)(1)(B)
required that all of the debtors projected disposable
income o be received in the specified three-year period
be applied 0 make payments “under the plan.”
HNZH*| Section 1325(b)(1]{8) now requires that all of
the debtor's projected disposable income o be received
in the applicabla commitment pariod be applied 1o make
paymenis "to unsecured credifors under the plan” 11
LS C § 1325(bl{1)(E) (emphasis added). The addition
of the phrase "to unsecured creditors” may raise certain
issues that [*40] we need not reach today. See, e.g.,
In re Johnsan 408 BR. 811 817 (Bankr W.D. Mo
2009) (denying confirmation of a Chapler 13 plan that
provided for projected disposable income to be paid to
priority unsecured creditors, which the court held were
not "unsecured creditors® within the meaning of §
1325(b]). Whatever its effect, however, [™"21] we do
not believe that the addition of the phrase "to unsecured
creditors” evinces & clear indication that Congress
intended bankruptcy courls to depart from their pra-
BAPCPA practice of declining to confirm plans of less
than the required length if there was an objection to
confirmation.

3, BAPCPA's Purpose

The facts of Ransom presented the issue of whether a
debtor who owns a vehicle butl does not have any
ongoing loan or [*343] lease payments to make on the
vehicle may take an ownership deduction for that
vehicle when calculating projected disposable income.
In holding that such a deblor may not take the
deduction, the Supreme Court slated that “the text,
context, and purpose of the statutory pravision at issue”™
precludes the debtor from taking the deduction.
Ransom, 131 S5 Cf at 721 (emphasis added).
Regarding the purpose of the statutory provision, the
[**41] Supreme Court stated:

Congress enacted [BAPCPA] to comect perceived
abuses of the bankruptcy system. In paricular,
Congress adopted the means test . . . to help
ensure that debtors who can pay creditors do pay
them.

v [Clonsideration of BAPCPA's purpose
strengthens our reading of the [stalute]. Congress
designed the means test to measure debtors'
disposable income and, in that way, to ensure that
[they] repay creditors the maximum they can afford.
This purpose is best achieved by interpreting the
means test, consistent with the statutory text, to
reflect a debtor's ability to afford repayment. CF
[Lanning, 130 5. Ci at 2475-2476) (rejecting an
intarpretation of the Bankruptcy Code that “would
produce [the] senseless resullt]® of “denyling]
creditors payments that the debtor could easily
make™).

. . . Ransom’s interpratation would run counter to
the statute's overall purpose of ensuring that
debtors repay creditors to the extent they canl.)

Ransom . . . contends that his view of the means
test is necessary to avold senseless resulis not
intended by Congress. At the outset, we nate that
the policy concemns Ransom emphasizes pale
beside one his reading creates: [*"42] His
interpretation, as we have explained, would
frustrate [**22] BAPCPA's core purpose of
ensuring that debtors devote their full disposable
income to repaying creditors,

id_at 721, 725 727, 729 (citations and intemnal
quotation marks omitted).

In Ransom, therefore, the Supreme Court chose the
interpretation of the statutory provision at issue that was
at least as "consistent with the statutory text” id 178 L
Ed_2d at 612, as the competing interpretation, but that
also would serve "BAPCPA's core purpose of ensuring
that debtors devote their full disposable income to
repaying creditors.” id_178 L. Ed. 2d at 616, Likewise, in
adopting the temporal approach here, we are choosing
the interpretation of the statutory provision at issue that
is at least as consistent with the statutory text as the
competing interpretation; as explained above, we also
are choosing the interpretation that is consistent with
pre-BAPCPA practice—from which we see no clear
indication that Congress intended bankruptcy courts to
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depart. As explained further below in connection with
our determination that the applicable commitmant pericd
applies to debtors with zero or negative projected
disposable income, we also believe that our
interpretation  [**43] better serves BAPCPA's core
purpose, recognized by the Supreme Court in Ransom,
of ensuring that debtors devote their full disposable
income to repaying creditors. And applying the
applicable commitment period as a temporal
requirement avoids the "senseless result]] that we do
not think Congress intended" of “deny(ing] creditors
payments that the debtor could easily make® if additional
disposable income were o become available after
confirmation. Lanning, 130 5 Cf at 2473-76. Moreover,
our holding in no way implicates the Supreme Cour's
statement in Lanming that it was rejecling an
interpretation of the Code that in certain instances would
"deny [*344] the protection of Chapter 13 to deblors
who meet the chapter's main eligibility requirements.” [d,
at 2476. At most, courts that reject the temporal
approach contend that it would delay Chapter 13
debtors receipt of the discharge in cerain instances.
See, e.g.. Swan, 368 B R, af 24 ("[T]he absurdity [of the
temparal approach] is having a debtor remain in chapter
13 awailing discharge where, after a certain point, he
has fulfilled all of the Code requirements and his plan
payment is reduced 1o zero."). No court or commentator
of which we [*44] are aware, however, has argued that
the temporal [**23] approach would ultimately deny
any deblor a discharge or any other protection afforded
by Chapter 13.

The arguments set forth above provide compalling
support for the temporal approach. In sum, therefore,
we hold that, HN23¥] if the trustee or the holder of an
allowed unsecured claim objects to confirmation of a
Chapter 13 plan of a deblor with positive projected
disposable income whose plan provides for a less than
full recovery for unsecured claimants, the plan cannot
be confirmed unless it provides that all of the debtor's
projected disposable income to be received in the
applicable commitment pericd will be applied to make
payments over a duralion equal to tha applicable
commitment period set forth in § 1325(b). This holding is
consistent with the beller reading of the text of §
1325(b), with pre-BAPCA practice and with the core
purpose of BAPCPA. Our holding also is consistent with
the decisions of each of the faderal appellate courts to
have considered this issue, See Tennyson, 611 F.3d af
§77-78, Fregerckson, 343 F 3d af 660 Kagenveama,
541 F.3d at B75-77.

B. The Appellees’ Projected Disposable Income as
of the Date of Confirmation.

Whether [*45] the Appellees had zero, negalive or
positive projected disposable income as of the date of
confirmation of their Chapter 13 plan turns on our
answer o two guestions: (1) whether benefits received
under the Social Security Act can be included in the
calculation of projected disposable income and (2)
whether above-median-income deblors can be
preciuded from deducting their full mortgage payment
as part of the calculation. According to the Appellant,
the Appelless’ Form 22C, which lists a disposable
income figure of negative $1,203.55, underestimaltes the
actual income available to fund the Appelless’ plan in
three ways. The Appellant points out that Form 22C (1)
does not include the Appellees' Social Security benefits
(51,758 per month), (2) sallows for standardized
deductions for living expenses, healthcare, and
transportation, even if the Appellees did not incur these
costs; and (3) permits the Appeliees to deduct their
entire monthly mortgage payment of 51,699.93, even
though this exceeds the IRS Local Standard of 5791,
The Appellant also argues that Form 22C does nof
reflect that the Appellees earmned almost $300 more in
monthly wages on the [***24] Petition Date than in the
six months before [**46] the month of the Petition Date,
nor that they would complete their manthly 401(K) loan
repayments of approximately $480 seven months after
confirmation. Relying on the Supreme Court's decision
in Lanning and our decision in Damrahn, the Appellant
concludes that all of this additional income should be
included in the calculation of projected disposable
income. The parties, however, agree that the
determination of whether the Appsllees had zero,
negative or positive projected disposable income as of
the confirmation date tums primarily on the issue of
whether benefits received under the Social Security Act
can be included in the calculation. Given the numbers, it
also matters whether [*345] the Appellees are
permitted to deduct their entire monthly mortgage
payment. ¥We will consider the question presented by
the benefits under the Social Security Act first and then
turn to the Appellees’ mortgage payment,

We conclude that HN24[ ¥ | benefits received under the
Social Security Act—such as the benefits the Appellees
receive—should not be included in the calculation of
projected disposable income, 11 As previously noted, in

" The benefits the Appellees are receiving are not on account
of unemployment compensation. Thus, we do not decide the
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Lanning the Supreme Court rejected the mechanical
approach to calculating projected  [**47] disposable
income, under which the deblor's monthly disposable
income figure simply is multiplied by the number of
months comprising the applicable commitment period.
See Lanning 130 5. Ct at 2473-77. Noting that in most
cases "nothing more is required” in calculating projected
disposable income than projecting the disposable
income figure from Form 22C aver the term of the plan,
the Supreme Court held that "in unusual cases . . . a
court may go further and take into account other known
ar virtually certain information about the debtor's future
income or expenses.” Id. at 2475, Thus, the Supreme
Court held that the bankruptcy court could take into
account the fact that the disposable-income figure on
Lanning's Form 22C was inflated greafly by a one-time
buyout from her former employer. ld. at 2470, In
Darrohn, we considered Lanning's application to a
situation in which changes [**25] in the debtors’
financial circumstances led to Form 22C°s understafing
their income and overstaling their expenditures. During
the six months prior to filing, David Darrohn had been
unemploved for ninety days, bul subsequently secured
another job, leading to a historical income-figure on
Form 22C that was [*48] substantially lower than the
income figure on the Schedule |; in addition, the Form
22C expenditure figure included mongage paymeants on
two  properties, notwithstanding the  Darrohns'
undisputed intent to surrender both properties in their
Chapter 13 plan. See Darohn, 615 F.3d at 476. We
held that these changes fell squarely within Lanning's
holding. Because the changes to the debtors' income
and mortgage payment were both "known or vifually
certain” at the time of confirmation, the bankruptcy court
had the authority to take them intc account when
calculating the debtors” projected disposable income. [d.
at 477 MNeither Lanning nor Darrohn, however, suppons
the view that a court may disregard the Code's definition
of disposable income (which incorporates the income
exclusions of § 101(104)) simply because there is a
disparity between the amount calculated using that
definition and the deblor's actual available income as
sel forth on Schedule |. In other words, HN25(F) the
discretion Lanning affords does not permit bankruptcy
courts to alter BAPCPA's formula for calculating
disposable income (ie., does not permit the court to

guestion—which also has split the courts—of whether
unemployment-compensation benefits are "benefits received
under the Social Security Act® within the meaning of §
101{10ANB). See Washington v Reding (in re Washington)
438 B R 348 350 (MD_Ala 2010 (collecting cases on both
sides of the issue).

alter the items to be included in and excluded from
income). Permitting [**49] the bankruptcy court—as the
Appellant would have us do—Io include Social Security
benefits in the calculation of the Appelless’ projected
disposable income essentially would read out of the
Code BAPCPA's revisions to the definition of disposable
income. Courls so held prior [346] 1o the Supremea
Court's decision in Lanning. See Kibbe v, Sumski (In re
Kibbe), 361 BR 302 211-12 (BAFP_ist Cir 2007]
(*[ln its adherence to Schedule |, the bankruptcy court
abandoned the new definition for 'disposable income.'
But Congress apparently intended to exclude certain
categories of income when it defined ‘disposable
income' generally and then in the chapter 13 context.
Mot to be included in the income determination under
chapter 13 are . . . benefits received under the Social
Security Act . . . ") In re Bantelini 434 B.R. 285 29585
{Bankr. N.ON.Y. 2010) (same), Lanning, 2007 Bankr
LEXIS 1630, 2007 WL 1451993, at *5 n.21 (same); ln re
Barfknecht, 378 B.R. 154, 161-62 (Bankr. W.D. Tex.
2007) (same); In re MeCarty, 376 B.R. 819, 825 {Bankr.
N.D. Ohio 2007) [**26] (same}; in re Upton, 363 B.R.
528, 534-35 (Bankr, 5.0, Ohip 2007) (same); Schanuth,
342 B R, st 605 (same); see also Baud, 415 B R, at 302
("In this case, the difference [**60] between Schedules
I and J and the Form 22C calculation could be
attributable to the fact that current monthly income
under the new definition excludes Debtors' social
sacurity income[.]"). '2 And nothing in Lanning suggests
thalt bankrupicy courts may ignore the statutory
definition of disposable income in this manner. See &
Collfer on Bankruptey T 1325.08[4][a) ("There is no
suggestion [in Lanning] that a bankruptcy court may raly
on the term ‘projected’ to otherwise deviale from the
formula—for example, by including income that the
formula excludes, such as Social Security benefits, or
altering expense allowances permitted by the formula.”™).
Thus, post-Lanning, courts have continued to exclude
fram the calculation of projectad dispesable income the
items excluded by § 107{104). See |n re Johnson, 382
Fed Appx 503 506 (7th Cir Jume 21, 2010)
{unpublished) (affirming, post-Lanning, the bankruptcy
court's  “harmonizing' approach® to m.ﬁ[?] the
projected  disposable income  caleulation,  which
“employ(s] the inclusions and exclusions from ‘current

2 Contra In re Timothy, No. 08-28332 2009 Bankr. LEXIS
1198 2009 WL 1348741, ai *5 (Bankr. D. Utalr May 12 2008)
[**52] (holding that Social Security banefits can be included in
the calculation of projected disposable income), affd, Nos. UIT-
10-003, 08-28332, 442 BR 28 2010 WL 5383837 at "6
(BAF _10th Cir, 2013],
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monthly income’ sel forth in secfion 107104}, but
appllies] them not in the ratrospective manner specified
by that provision but rather in the forward-looking
[**51] manner envisioned by section 1325(8)"); ln_re

in the calculation of projected disposable income. If so,
we see a "clear indication that Congress intended . . . a
departure™ from any such pre-BAPCPA  practice,
Lanning, 130 & Ct st 2473, in the combined effect of

Welsh, 440 B.R . 2010 Bankr. LEXIS 4095
(Bankr. D. Mont. 20101 ("Current monthly income
defined under BAPCPA, § 7101(104)(B), excludes
benefits received under the Social Security Act, Section
101(104){B) is a clear indication that Congress intended
a departure from pre-BAPCPA practice and [to] exclude
55l income from the disposable income calculation.").
But see In re Cranmer, 433 B R. 391399 (Bankr. D.
Lifah 2010) (holding that a case where the debtor has
Social Security benefits is the ™unusual' case the
Supreme Court meant in [Lanning] where there are
other known sources of income that should be included
in the calculation of [projected disposable incomel™). 13

[<*27] [*347] Prior 1o BAPCPA, courts typically
included Social Security benefits in the calculation of
disposable income. See Hage! v. Drummond (In re
Hagell, 184 BR. 793, 796 (BAP. 9th Cir. 19935); In re
Comelius, 195 B.R. 831, 835 (Bankr. N.D.N.Y. 1995); In
ma Schnabel, 153 B.R. 808, 817 (Bankr. N.D. IN. 1983),
See also Bartelini, 434 B.R. at 296 (stating that, prior to
BAPCPA, courts "consistently included social security
income in the calculation of projected disposable
income.” (internal quotation marks omitted)). This
appears to be indicative of a pre-BAPCPA practice to
include benefits recaived under the Social Security Act

" Courts are split on the issue of whether a bankruptcy court
may consider an above-median-income debtor's decision 1o
not commit available Social Secwrity benefits to unsecured
creditors in the good-falth analysis under 71 LS C &
1325al03). Cf Fink v Thompson (in re Thompson), 439 B R,
140 142-43 (BA P &h Cir 2070] (holding that deblors’
exclusion of Social Security benefits as source of payment
under Chapter 13 plan could not be considered in good-faith
analysis), and Barfknecht 378 BR_af 164 ("[Wihether plan
payment must include income derived from Social Security
benefits is already specifically addressed elsewhere in the
Bankruptcy Code., The trustee’s proposed reading of the good
faith standard would swallow up these other explicit statutory
treatments, effectively rendering them nulliies.”), with
Barelini 434 B R ai 297 (holding that a debior's decislon to
not commit Social Security benefits lo pay unsecured creditors
may be “considered as one of many faclors under a
[**53] totality of the circumslances inguiry o determine good
faith®), and Upton, 363 B.R_at 536 (same). Because the
Appelless have chosen to devole Soclal Security benefits to
unsecured creditors, this good-faith issue is not before us
today.

BAPCPA's (1) defining current monthly income to
expressly exclude benefits received under the Social
Security Act [*54] and (2) amending the definition of
disposable income to incorporate the definition of
current monthly income. And this clear indication by
Congress lhat Social Security benefits are to be treated
differently post-BAPCPA must override BAPCPA's
purpose of ensuring that deblors “repay creditors the
maximum they can afford,” Ransom, 131 5 Ct atf 725
(internal quotation marks omitted), because any
application of that purpose must be "consistent with the
statutory text].]” /d.

Were we 1o follow the approach espoused by the
Appellant, bankruptcy courts—contrary to whal the
Suprems Court contemplated in Lanning and contrary to
the express statutory language—would be permitted to
depart from the definition of disposable income set forth
in § 1325(b)(2) in wvirually every case, given the
improbability of a debtor's actual financial circumstances
malching perfectly the disposable-income calculation
set out by BAPCPA. See 6 Lundin, supra, & 500.1
(noting that “[tjhe amount of disposable income
determined by the formula in § 1325/b)1] will bear no
certain relationship 1o the debfor's actual financial ability
to [*28] make payments"); of. Fredenckson, 543 F 3d
at 658 ("In enacting BAPCPA, Congress [*55] reduced
the amount of discretion that bankruptcy courts
previously had over the caleulation of an above-median
debtor's income and expenses. . . . Congress wanted to
eliminate what it perceived as widespread abuse of the
system by curtailing the bankruptcy courts' discretion . .
. . Accordingly, Congress rigidly defined ‘disposable
income' . .. .").

Tuming 1o the Appellees’ morgage payments, we
conclude that HN27T¥] § 1325(k) permits the Appellees
to deduct their ongoing mortgage payments in
accordance with the formula set forth in £
TO7 B 2)ANN). We note that there is a split of authority
on the issue of what the phrase "amounts reasonably
necessary to be expended” as set forth in § 1325(0)(2)
means in the context of secured-debt payments by
above-median income debtors. Section 1325(b)(3)
states that, for such deblors, “amounts reasonably
necessary 1o be expended” in § 1325(b)j2) "shall be
determined in accordance with subparagraphs (&) and
{B) of section 707(b)(2IJ" 11 U.S.C. § 1325(b)(3). Thus,
a majerity of [*348] courts have held that above-
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median-income debtors may deduct ongoing monthly
payments on secured debl in accordance with the
formula set forth in § 7O7(b)(2)(A)(ii) for property
[**56] that debtors intend as of the date of confirmation
to retain, regardless of whether the payments are
subjectively reasonably necessary to be expended for
the maintenance or support of the debtors or the
debtors’ dependents. See Musseiman, 394 B.R. at 818-
19; In re Davis, Mo, 08-13693-SSM, 2008 Bankr, LEXIS
4006, 2008 WL 5786921, at "4 & n.5 (Bankr. E.D. Va.
MNov. 18, 2008); In re Hays, No. 07-41285 2008 Bankr.
XIS 1321, 2008 WL 1924233, af "3 nkr. D. Kan.
Apr. 29, _2008); In No. 07-11
. 0 5 o

GBS

M.ON.C. Apr. 2 2008); In re Van Bodegom Smith, 383
B.R. 441 445-49 (Bankr. E.D. Wis. 2008); In re Austin,
372 BR 668 681 (Bankr. D Vi 20071 In re
7 4 4 nkr, N
2007), In re Cariton, 362 B.R. 402 411 (Bankr C.D
N 2007); In re Martin, 373 B.R. 731, 733-34 (Bankr. D.
Utah 2007). " Other courts [**29] have held that
bankruptcy courts have the authority after BAPCPA to
continue to engage in a subjective analysis of what is
reasonably necessary, even for above-median-income
debtors. Some courts find this authority to be implicit in
Lanning. See [n re Collier, No. 09-33187, 2010 Bankr.
LEXIS 2089, 2010 WL 2643542, at "3 (Bankr. M.D. Ala.
June 28 20100 ([A] per se rule in which all
[**57] payments to secured creditors are reasonable
necessary deductions under Seclion 7O7(b) is not in
keelanning. See [n re Collier, No. 09-33187, 2010
Bankr. LEXIS 2089, 2010 WL 2843542, at *3 (Bankr.
M.D. Ala. Jume 28, 2010) ("[A] per se rule in which all
[**58] payments 1o secured creditors are reasonable
necessary deductions under Secfion 707(b) is not in
keeping with the holding in Lanning.”). Other courts find
the authority in § 707(b)(2)(A)(ii). 1® See In re Owsley

“gZome of these courts distinguish between ongoing
paymenis on secured debl and paymenis to cure amearages
on secured debl. concluding that ongoing payments may be
deducted without regard to whether or not they are
subjectively reasonably necessary for the mainfenance of
support of the debtor or the debtor's dependents, while cure
paymenis are deductible only if they are so necessary. We
need not reach this issue here because, according to the
Appellees’ confirmed Chapter 13 plan, their secured mortgage
payment is an ongoing payment only; the Appellees list no
amount for payment of an amearage.

' This subsection provides as follows:

HN:H?I {iii) The debtor's average monthly payments on
account of secured debts shall be calculated as the sum

384 B.R. 739, 748 (Bankr. N.O. Tex. 2008] ping with the
holding in Lanning."). Other courts find the authority in §
TOT(BN2)(AN). 5 See In re Owsley, 384 B.R. 739, 748
(Bankr N0, Tex, 2008 ("[The court concludes that the
limiting language in subclause (ll) also applies to
subclause (1).").

Prior to BAPCPA, bankruptcy courts had the discretion
to determine whether debtors’ morigage expenses were
reasonably necessary and were permitted to exercise
this discretion for all debtors, regardless of their income.
We conclude that HN29{¥] § 1325(b)(3) provides a
clear indication that Congress intended a departure from
such pre-BAPCPA practice with respect to above-
median-income debtors. Thus, the Appellees should be
permitted to deduct their mortgage payment in
accordance with the formula set forth in §
FOT(B)(2)(A)(i), unless there is some other basis other
than the disposable-income test for disallowing the
deduction. 1® [*349] Cencluding otherwise would limit

af—

(1) the total of all amounts scheduled as contractually due
to secured creditors in each month [*58] of the B0
maonths following the date of the petition; and

(W} any additional payments to secured creditors
necessary for the debtor, in filing a plan under chapter 13
of this title, to maintain possession of the debtor’s primary
residence. motor vehicle, or other property necessary for
the support of the deblor and the debior's dependents,
that serves as collateral for secured debts;

divided by &0,
11 U5 C & TOFhIZ)(A)fi) (emphasis added).

" There is a split of authority on the issue—which we do not
reach—of whether a bankruptcy court may consider an above-
median-income  deblor's decision to continue  making
payments on secured debl in the good-faith analysis under 11
U5 C §1325(a)f3). Cf Daws, 2008 Bankr. LEXIS 4005, 2008
WL 57865921, al *4 (holding that above-median-income
debtors’ decision to continue making monthly morigage
payment of 35,768 was evidence of bad faith and denying
confirmation in part on that basis), with Van Bodegom Smith,
383 BR_at 456 (stating In the context of a morigage payment
that "the question of whether the debtors committed all of thedr
projecied disposable income info the plan is a matter solely for
review under § 132508), and is not pertinent to engaging in a
review of good faith under § 71325(a){3)."), and Austin, 372
B R_al 533 (holding in the context of [**61] an objection to the
above-median-income debtors” decision to continue making a
payment on secured debt that "post-BAPCPA, [flhe disposable
income a deblor decides to commit to his plan is not the
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above-median-income [**30] debtors to deducting the
categories of expenses set forth in § TOF(b)2)(A)
[*60] & (Bl—a result that is required but that is
different than that for below-median income-debtors 17
— but at the same time would not allow them to take full
advantage of the amounts that those subsections would
permit them to deduct. We see nothing in § 1325(b)(2)
as construed in  Lanming—nor  anything in §
FOT(B)2I{A)(Hi—that would suppart such a result.

In sum, HN31 ?] it is appropriate to calculale a deblor's
projected disposable income using the inclusions and
exclusions from disposable income set forth in the Code
and the deductions pemitted by the Code,
supplemented as of the date of confirmation and
adjusted to take into account changes during the
applicable commitment pericd that are known or virlually
certain at the time of confirmation. Cf Johnson, 400
B.R. at 651 ("lln order to report disposable income
projected to be received during the applicable
commitment peried. a debtor must supplement
[**62] Official Form 22C with a statement of any
chamges in the ‘current monthly income’ as reported in
the form, and any changes in the expenses allowed,
anticipated to take place during the applicable
commitment period.”). 1€

[**31] [*350] C. The Temporal Requirement of the
Applicable Commitment Period Applies to Debtors
with Zero or Megative Projected Disposable Income
as of the Date of Confirmation.

This brings us to the issue of whether there is an
axception to the temporal requirement set forth in §
1325(b) for debtors with zero or negative projected
disposable inceme. The Eleventh Circuit and cerain
bankruptcy courts have held that HN.'@?] the
applicable commitment period applies to debtors with
zaro or negative projected disposable [™64] income.
See, ag., Tennyson, 611 F 3d at 876-77; Moose, 419
B.R. at £35; Meadows, 410 B.R. at 245-46; Brown, 396
B.F. at 534-55, Nance, 271 B.R, st 371-72; Casey, 396
B.R _at 527-28. See also Kagenveama, 541 F.3d at 879
(Bea, J., concurring in part and dissenting in part)
{concluding that the applicable commitment period
applies whether or not the debtor has positive projected
disposable income). By contrast, the Ninth Circuit and
several other courts, including the district court below,
have held that the applicable commitment pericd does
not apply to debtors with zero or negative projected
disposable income. See, e.g., Kagenveama, 541 F.3d at
875-77. Bavd, 415 B R, al 293: Musselman, 394 B.R. af
813-14; Green, 378 B.R st 38; Lawson, 361 BR. af

measure of his good faith in proposing the plan®™) internal
guotation marks omitted)).

TSee Lanning 130 5 Ct at 2470 {HNM?] "If a deblor's
income is below the median for his or her State, ‘amounts
reasonably necessary” include the full amount needed for
'maintenance or support, see § 1325(bI2NAN, but i the
debtor's income exceeds the state median, only certain
specified expenses are included, see £§ TOFDNZ),
1I2HBNINAL" (footnote omitted)).

5 The Appellant makes three additional arguments in support
of her position that the Appellees had positive projected
disposable income as of the date of confirmation. First, she
contends that the Appellees’ projected repayment of a
retirement loan during the term of the plan must be faken infa
account in the calculation of thelr projected disposable
income. The issue of whether disposable income includes
amounts that become available as a result of a deblor
repaying a retirement-plan lcan is on appeal from the
Bankruptey Appellate Panel for the Sixth Circult. See Burden
v Seaford (in e Seafort) 437 B R 204 (B A P 6th Gir 2010),
appeal docketed, No. 10-6248 (6th Cir. Dec. 1, 2010). Second,
the Appellant argues that the Appellees may not deduct
certain standardized deductions allowed by § 1325(0)(3) and §
TOT(ENZIA] and (B i they did not actually incur the
expenses. We need not address either of these issues
because the exclusion of Social Security benefits [*63] from

220, Alexander, 344 B.R. al 751. See also In re Davis,
392 B.R. 132, 146 (Bankr. E.D. Pa. 2008 (assuming for
the sake of argument that the applicable commitment
period imposes a temporal requirement and holding
that, if so, it does not apply to debtors with zero or
negative projected disposable income). In holding that
there is no exception to the applicable-commitment-
period requirement for deblors with Zero or negative
projected  disposable  [**65] income, the Eleventh
Circuit applied a plain-meaning analysis, pointing out
that § 1325/bi(4) "does not state that the ‘applicable
commitment period” exists solely for the § 1325/b)(1)(B)
calculation and it cemainly does nol stale that the
‘applicable commitment period’ becomes

disposable income and the deduction of the morigage
payment together mean that the Appellees had negative
projected disposable income as of the confirmation date. The
Appellant also contends thal the Appellees must include in the
calculation of projected disposable income any Income from
employment thal i known or virtually certain as of the date of
confirmation even if they did not have that income during the
six-month period reflected on Form 22C. Under Lanming and
Darrohn, such income must be included in the calculation of
projected disposable income so long as the income does not
fall within the categories of income excluded from disposable
income by the Code. See Darphn, 615 F 3d at 475
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inconsequential if disposable income is negative.®
Tennyson, 611 F.3d at 877, The Eleventh Circuit also
noted that the applicable commitment period “shall be®
three years or five years and that the length of the
pericd to be applied to a particular debtor is based
solely on "the current monthly income of the debtor and
the debtor's spouse combined,” 11 ULS.C. § 1325(b){4),
not on the deblor's having positive projected disposable
income. See Tennyson, 611 F 3d at 877. By contrast,
the Ninth Circuit—also applying a plain-meaning
analysis—held that [**32] there is an exceplion to the
applicable-commitment-period requirement for debtors
with zero or negative projected disposable income. In so
doing, the Ninth Circuit agreed that the applicable
commitment pericd imposes a period of time over which
projecied disposable income is to be paid, but
concluded that, if the debtor's projected disposable
income s zero or negalive, [*™66]the applicable
commitment period is "irelevant.” Kagenveama, 541
F.3d at 877.

In addressing this difficult issue, we begin once again
with the language of the statute itself, HN33(F] Under §
1325(b), a plan that does not propose 1o pay the holders
of unsecured claims in full may not be confirmed over
objection unless it "provides that all of the deblor's
projected disposable income 1o be received in the
applicable commitment period . . . will be applied to
make payments to unsecured creditors under the plan.”
11 USC & 1325(B)(1)B] {emphasis added). Under the
express language of § 1325(b){4), the applicable
commitment paricd does not depend on the amount of
the debtor's projected disposable income. To the
contrary, the applicable commitment period depends on
the current monthly income of the debtor and [*351]
the debtor's spouse combined. See 11 USC §
1325(bl{4); Tennyson 611 F 3d at 877 MNance 371
B.A._at 371 ("The definition of ‘applicable commitment
period’ . . . is linked exclusively to the amount of a
debtor's current monthly income.”). Section 1325(b)(4)
expressly stales that the applicable commitment pericd
shall be three years, unless the debtor's current manthly
income is above the [**67] applicable state median, in
which case it shall be not less than five years, See 11
LS.C & 1325(b)(4)(4). HNEQI?] Confirmation of a plan
of less than three or five years in length, respectively, is
permissible "only if the plan provides for payment in full
of all allowed unsecured claims over a shorter period.”
11 UESC & 1325(b)(4)(B). Accordingly, the express
statutory language strongly suggests that, upon the
filing of an objection to confirmation of a plan that does
not propose to pay unsecured claims in full, in order for
the plan 1o be confirmed under § 1325(b)(1){B), it must

provide that all of the debtors projected disposable
income will ba applied to make payments over a
duration equal to the applicable commitment period and
that this is the case whether the debtor has negative,
zero of positive projected disposable income. See
Tannyson, 611 F.3d at 877-78 ("[Section 1325(b)(4)]
cerainly does not state that the ‘applicable [**33]
commitment period’  becomes  inconsequential  if
disposable income is negative.” (citing Afl._Sounding Co,
v. Townsend, 129 5. Ct. 2561, 2575 174 L. Ed. 2d 382
(2009) ([W]e will not attribute words to Congress that it
has not written.”)). Accordingly, we conclude that the
better [**68] reading of § 1325(b] is that the temporal
requirement of the applicable commitment period
applies to debtors facing a confirmation objection even if
they have zero or negative projected disposable
income.

This, however, does not end our inguiry. Although we
find the interpretation of § {325(k) that applies the
applicable commitment period to deblors with zero or
negative projected disposable income o be more
persuasive than the compeling interpretation, we also
recognize that the plain-language arguments supporting
each approach are nearly in equipoise, and that the
circuit-level decisions on the issue are enfirely so. For
assistance in interpreting the statute, therefore, wa tum
once again 1o the guideposts provided by the Supreme
Court in Lanning and Ransom.

In rejecting the mechanical approach to calculating
projected disposable income, the Supreme Court in
Lanning relied primarily an the lack of explicil multiplier
language in § 1325(b] and on the state of pre-BAPCPA
practice. See Lanning, 130 5 Ct_at 2478 ("Consistent
with the text of § 1325 and pre-BAPCPA praclice, we
hold that when a bankruptey court calculates a debtors
projected disposable income, the court may account
[**69] for changes in the deblor's income or expenses
that are known or wvirtually certain at the time of
confirmation.”). But these guideposts do not aid us here.
Although, as discussed earlier, the lack of explicit
multiplier language in § 1325(b)(1)/B] leads us to an
imerpretation of § 1325(b) under which a Chapter 13
plan that does not provide for full payment of creditors
and that is subject to an objection must provide that all
aof the debtor's projected disposable income will be
applied to make payments for the duration of the
applicable commitment period. the lack of explicit
multiplier language does not answer the question of
what the plan must provide if the debtor has no positive
projected disposable income with which to make
payments. And pre-BAPCPA practice sheds no light
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here because "[t]o veterans of Chapter 13 practice, it
rung afoul of basic principles to suggest that a debtor
with no disposable income can nonetheless propose
[***34] a confimable [*352] plan[] [v]et BAPCPA
permits precisely that." Alexander, 344 B.R. at 750. ®
Thus, we turn next fo the third guidepost set forth in
Lanning. In rejecting the mechanical approach to
calculating disposable inceme, the Supreme Courl—in
addition [™70] to primarily relying on the lack of explicit
multiplier language in £ 1325(b) and on the state of pre-
BAPCPA practice—also noted that its holding would
avoid "senseless results”:

In cases in which a debtor's disposable income
during the G-month look-back period is either
substantially lower or higher than the deblor's
disposable income during the plan period, the
mechanical approach would produce senseless
results that we do not think Congress intended. In
cases in which the deblor's disposable income is
higher during the plan period, the mechanical
approach would deny creditors payments that the
debtor could easily make. And where, as in the
present case, the debtors disposable income
during the plan period is substantially lower, the
mechanical approach would deny the protection of
Chapter 13 to debtors who meet the chapter's main
eligibility requirements.

Lanning. 130 S. Cf af 247576 As we previously
discussed, in response o an argument made by the
debtor in Ransomn thal the Minth Circuit decision from
which he was appealing would lead to senseless
results, the Supreme Court made clear that any analysis
predicated on purported senseless results must be
cabined by still ancther [*71] guidepost—BAPCPA's

'5M¥] Under BAPCPA, a deblor with zero or negative
projected disposable income may propose a confirmable plan
by making available income that falls outside of the definition
of disposable income—such as the Appellees’ benefits under
the Soclal Security Act—to make payments under the plan o
administrative, pricrity and secured creditors and to make any
paymenis to unsecured creditors [*72] required to satisfy
other confimation requirements. Other  confirmation
requirements would Include the best-interests test set forth in
§ 1325{al{4). See 11 USC & 1325a){4) (providing that, in
order for a Chapler 13 plan to be confirmable, "the value, as of
the effective date of the plan, of property to be distributed
under the plan on account of each allowed unsecured claim is
not less than the amount that would be paid on such claim if
the estate of the debtor were liquidated under chapler 7 of this
fitle on such date™).

purpose of ensuring that debtors repay creditors using
their full disposable income, See Ransom, 131 5. Ct. at
728 ("Ransom finally contends that his view of the
means test is necessary to avoid senseless results not
intended by Congress. At the outset, we note that the
policy concerns Ransom emphasizes pale beside one
his reading creates: His interpretation, as we have
explained, would frustrate BAPCPA's core purpose of
ensuring that debtors devote their full disposable
income to repaying [**35) creditors.). 27 The Supreme
Court's approach [*363] in Ransom is consistent with
Lanning, in which the Supreme Court noted that its
holding would aveid the "senseless resull]] that we do
not think Congress intended” of “denyling] creditors
payments that the debtor could easily make.” Lanning
130 5. Ci at 2475-T6.

Courts that have applied the applicable commitment
period to debtors with zero or negative projected
disposable inceme have concluded without extended
analysis that this approach would best serve BAPCPA's
goal of ensuring that debtors repay creditors the
maximum amount they can afford. See, e.g., Tennyson,
611 F 3d at 878 ("[A]llowing Tennyson to confirm a plan
for less than five years would deprive the unsecured
[**74] creditors of their full cpportunity to recover on
their claims from Tennyson by way of post confirmation
plan modifications.”); Moose, 479 BR. &t 635

#n reaching this conclusion, the Supreme Courtl consulied
the legislative history to BAPCPA, See fd. We believe that
HN3IE[F] it also is appropriate to consult legiskative history in
this case because where, as here, a “lexiual analysis fails to
produce a conclusive resull, or where il leads to ambiguous or
[arguably] unreasonable results, a court may look to legislative
history to interprat a statute.” Lioted, ine v. CIR, 286 F 3d
324,332 (i5th Cir_2002), A portion of the legislative history that
was net relevant in Ransom but that is relevant here supporls
the view that there 5 no exception io the applicable
commitment period for debtors with zero or negative
[**73] projected disposable income. See H.R. Rep. 108-31(1),
p. 79, 2005 LUS.C.C.AN. 88, 148 ("Paragraph (1) of section
318 of the Act amends Bankruptey Code sections 1322(d) and
1325(b) to specify that a chapter 13 plan may not provide for
payments over a period that is nol less than five years if the
current monthly income of the debtor and the debtor's spouse
combined exceeds certain monetary thresholds."). As this
legislative  history supggests, HN3T BAPCPA requires
cerain debtors 1o make payments over a "period that is not
less than fives years"—a clearly temporal reguirement—and
the determination of which debtors must do 50 is based solely
on “the current monthly income of the debtor and the debtor's
spouse combined,” not on whether the debtor has positive
projected disposable income.
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{"[Allowing above-median income debtors to exit
chapter 13 in less than five years deprives the trustee
and creditors of the right fo seek an increase in plan
payments if the debtors’ financial situation were to
improve dramatically during that period.”). We agree
with the conclusion those courts have reached, but find
that adequately explaining it requires a more extended
analysis, including a brief discussion of post-
confirmation modification of Chapter 13 plans. Sechion
1329(a) provides that HN3B[F) “a]t any time after
confirmation of the plan but before the completion of
payments under such plan, the plan may be maodified,
upon request of the debtor, the trustee, or the holder of
an allowed unsecured claim[.]" 71 _USC. & 132%a)
{emphasis added). 2' A few courts have held that the
[***36] phrase “"completion of payments” has a
temporal connotation and that payments are not
completed until the time period in which the payments
are to be made has passed. See Fndley, 380 B.F. at
546 ("[The statutory concept of ‘completion” of
payments includes [*76] the completion of the
requisite pericd of time."), Buck, 443 B.R. 463 2010
Bankr. LEXIS 4736 2010 WL 5463063 at *6 ("Even
where, as in the case of these Debtors, no funds are
available on a monthly basis for payment to the Trustee,
Debtors could propose a modified plan with monthly
payments of zero dollars to the Trustee. If neither the
Trustea nor a creditor propose a further modification to
the Plan during the remaining portion of the [applicable
commitment period], Debtors will have completed their
payments under the Plan and will be eligible for a
Chapter 13 discharge at the conclusion of their original
[applicable commitment period], assuming all other
requirements for discharge set out in § 1328 have been
met.”); In re McKinney, 197 B.R. 866, 869 (Bankr. D. Or.
1996] (holding that completion of payments under a

# Presumably cesigned in part lo assist creditors and the
Chapter 13 trustee in deciding whether to bring motions 1o
madify, § 521(f{4)(8), which was added by BAPCPA, requires
Chagpter 13 deblors (at the reguest of the Court, [*7T7] the
United States Trustee or any party in interest) to provide
annual statements (after the case is confirmed and wntil it is
closed) of their income and expenditures. See 11 USC §
S21(0f4): Fridley, 380 BR af 544 ("The obvious purpose of
thiz self-reporting obligation Is to provide Infarmation needed
by a rustee or holder of an allowed unsscured claim in order
to decide whether to propose hostle § 1329 plan
modifications.”); Mance, 371 BR. at 371 ("The purpose of [§
S21(f]], ostensibly, is to allow interested parties o monilor a
debtor's financial situation during the pendency of the
bankruptcy case and to seek modification of the plan pursuant
fo § 1329 if changes in that situation occur.™).

plan occurs only [*354] when the debtor has fulfilled
the temporal requirement of § 1325(b)(1]). See also 3
Lundin, sugra, § 253.1 ("Completion of payments under
a Chapter 13 plan could be measured in terms of the
passage of time—for example, if the confirmed plan
required the debtor o make payments for 36 months,
when 36 months pass, the debtor has completed the
payments required by the plan”). Other courts,
[**7€] however, have held that the complation of
payments under the plan does not reguire the passage
of the period of time conternplated in the plan or that the
debtor make the number of payments comeamplated by
the plan; rather, completion generally is held to have
occurred once the debtor has tendered the monetary
amount required by the plan to the Chapter 13 trustee
or, at the latest, once creditors receive, either directly
fram the debtor ar through the trustee, the recovery on
their claims called for by the plan. See In re Jacobs, 263
BR_39 44 (Bankr NONY. 2001} ([Tlhose courts
addressing the completion of payments issue have
generally . . . held that a plan is complete when the
debtor makes all the payments to the trustee.” (internal
quatation [***37] marks omitted)); 3 Lundin, supra, §
253.1 & n.28 (collecting cases holding that payments
under the plan are completed once the debtor has
tendered the amount required to pay creditors as
provided for in the plan).

The gquestion of whether applying the applicable
commitment period to debtors with zero or negative
projected disposable income would produce senseless
results ultimately turmns on an issua—the meaning of
“completion of payments” as used in § 1329(al—thal is
not before us. That is. whether applying the applicable
commitment period to debtors with zero or negative
projected disposable income would result in potentially
greater recoveries for creditors or instead would only
lead down the [**78] path to potentially absurd results
for debtors without any benefit to creditors tumns on
which interpretation of “completion of payments” this
Court or, ultimately, the Supreme Courl, were to adopt if
presentad with the issue. As explained below, if this
Court or the Supreme Court were ever fo hold that
completion has a temporal connotation, then an
interpretation of & 1325k that applies the applicable
commitment period to debtors with zero or negative
projected disposable income could result in greater
recoveries for creditors and would not necessarily lead
to absurd or senseless results; conversely, if this Court
or the Supreme Court were ever to hold that completion
does not have a temporal connotation. then an
interpretation of § 1325/b) that applies the applicable
commitment period to deblors with zero or negative
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projecied disposable income would not result in greater
recoveries for creditors and could lead to absurd or
senseless results,

To see why this is s0, assume that a Chapter 13 trustes
or an unsecured claimant objects to the confirmation of
a hypothetical debtor's plan, but that the bankruptcy
court declines fo apply the applicable commitment
period on the basis that [™79] the deblor has zero or
negative projected disposable income. The debtor
proposes, and the court confirms, a plan providing for
payments to be made in less than what would have
been the applicable commitment period had it been
applied. The debtor has sources of income that do not
constitute projected disposable income. It also tums out
that the deblor needs less than the time period that
woulld have been the applicable commitment period had
it been applied to make payments to administrative,
prionty and secured claimants and [***38] fo make any
payments the debtor must make to unsecured creditors
in order to comply with confirmation requirements such
as the [*366] best-interests test. Assume that the
debtor needs nine months and proposes a plan of that
length. Because the applicable commitment period was
not applied at confirmation, completion of payments
under the plan within the meaning of § 1329(a) will have
occurred as soon as the nine-month period passes and
the last payment under the plan is made. And, because
a parly in interest may request a plan modification only
before the completion of payments under the plan, the
trustee and unsecured creditors would have no
opportunity o seek a modification [*80] of the plan.
Creditors effactively would be barred from maximizing
their recoveries by obtaining a distribution on their
claims from disposable income that may become
available after the completion of payments but before
the end of what would have been the applicable
commitment period if it had been applied.

On the other hand, if the bankruptcy court had applied
the applicable commitment period at the time of
confirmation and the view that completion of paymenis
is temporal were followed, then completion of payments
under the plan would have cccurred anly afler the
applicable commitment period had passed; by applying
the applicable commitment paricd to debtors with zero
or negative projecled disposable income, creditors
would have a longer period of time in which to realize a
greater recovery on their claims. Again, howewver, if
completion were interpreted as not having a temporal
connotation, any opportunity to  augment creditor
recoveries with additional disposable income  that
becomes available post-confirmation would be illusory in

cases whera payments required under the plan already
have been made. In sum, whether applying the
applicable commitment period to deblors with zero or
negative [**81] projected disposable income would
result in potentially greater recoveries for creditors
depends ultimately on the meaning of the phrase
“completion of payments” contained in § 1339(a).

Whether applying the applicable commitment period to
debtors with zero or negative projected disposable
income could lead to senseless or absurd results also
turns [**39] in large part on the meaning of the same
phrase. 2 The concern has been expressed that
applying the applicable commitment period to such
debtors would be senseless because it would
egsentially trap them in bankruptcy even after
unsecured creditors would no  longer have an
opportunity to recover any disposable income that would
happen to become available. Under the majority view of
the meaning of the phrase "completion of payments,”
any opportunity to capture additional disposable income
by attempting to modify the plan would be impossible
where payments under the plan already have been
made, And requiring debtors who already have
completed payments to remain in Chapter 13 [*356]
beyond the time that it takes them to cure arrearages
[see § 1322(b)(3]) and pay secured, priority and
administrative claims arguably serves no purpose if they
have no positive [*82] disposable income available to
pay unsecured creditors. It also would not benefit
creditors if those creditors lack the means to recover
any disposable income that becomes available because
payments under the plan already have been completed.
On the other hand, under the temporal view of the

2 Zome courts have pointed out that applying the applicable
commitment period to debtors with [*357] zero or negative
projected disposable income will result in a portion of such
debtors remaining in their Chapter 13 plans for several years
even when they have mo income—and never will—to pay
unsecured creditors. See Meadows 470 B R af 246 (while
adopting the temporal approach, noting that "[ojne criticism of
requiring an 'applicable commitment period' in cases where
there is no projected disposable income is thal it can require
sixty-month plans in cases where there is little, If any, prospect
of future increazes In projected disposable income.™). So long
as the [""83] possibilty remains that changes could occur in
the debtor's circumstances and that such changes could result
in disposable income becoming available before the end of the
applicable commitment period—and it would be rare cases in
which there would be no such possibility—keeping the debtor
in Chapter 13 could conceivably result in some benefit fo
creditors, a result that is not senseless
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phrase "completion of payments® adopled by some
courts, payments would not be considered complated
until the end of the applicable commitment pericd and
the trustes and creditors could request a modification to
recover future disposable income.

The meaning of “completion of payments” under §
1329(a] is an interesting question that is not before us
and therefore must await another day, We cannot
predict how this Court would resolve the issue if it came
before us. We are certain, however, that there is nothing
we can glean from the legislative history to BAPCPA
that would suggest that Congress was focused on this
issue or on the potential problems posed by "rapping”
debtors in Chapter 13 for the full applicable commitment
period. To the [***40] contrary, as the Supreme Court
recognized in both Ransom and Lanning, the legislative
history makes clear that the focus of Congress in
enacting BAPCPA was on maximizing the amount of
disposable income that debtors would pay to creditors.
And there are numercus circumstances in which
disposable income might [*84] become available to the
Appelleas and to other debtors after confirmation, even
those who have zero or negative projected disposable
income as of confirmation. Just by way of example:
income that is properly included in the calculation of
disposable income could increase after confirmation;
taxes might decrease, as might other items included as
"Other Mecessary Expenses" and secured debt
payments (especially on vehicles) and paymenis on
account of qualified retirement deductions may come to
an end during the plan, as wil be the case for the
Appelleas, See Kagenveama, 5471 F.3d at 880 (Bea, J.,
concurring in part and dissenting in part) ("There are
many imaginable instances where a debtor's financial
situation will dramatically improve after plan
confirmation—either through good foriune or clever
planning.”™).

We believe it is now clear that, HN39[¥] where each
competing interpretation of a8 Code provision amended
by BAPCPA is consistent with the plain language of the
statule, we musl, as the Supreme Court did in Lanning
and Ransom, apply the interpretation that has the best
chance of fulfilling BAPCPA's purpose of maximizing
creditor recoveries, Here, that interpretation is the one
under which [**85] the applicable commitment pericd
applies to all deblors facing a plan objecticn, even those
who have zero or negative projected disposable income,
Although this interpretation may not benefit creditors in
all cases to a greater extent than the competing
interpratation, although it may in certain circumstances
lead to unfortunale situations in which some debtors will

remain in Chapter 13 for no good reason, and although
our interpretation could be undermined by a subsequent
caontralling interpretation of § 1329(a), this does not
appear to us 1o be a situation where our interpretaticn of
the statute "would lead to patently absurd
consequences, that Congress could not possibly have
intended[.]" Pub. Citizen v. United States Dep't of
Justice, 491 (L5 440, 109 3 Cf 2558 {05 [ Ed 24
377 _(1989) (Kennedy, J., concurring) (citation and
internal guotation marks omitted). On balance, we
conclude that applying the applicable commitment
period to debtors with zero or negative projected
disposable income would [**41] best serve BAPCPA's
goal of ensuring that debtors repay creditors the
maximum amount they can afford.

In sum, we adopt the interpretation of § 1325(b) that is
not only more consistent with the language of the
statute than [**86] the competing interpretation, but that
alzo is consistent with the legislative history and the
overriding purpose of BAPCPA as recognized in
Lanning and Ransom.

lil. CONCLUSION

To summarize, we hold: (1) if the trustee or the holder of
an allowed unsecured claim objects to confirmation of a
Chapter 13 plan of a debtor with positive projected
dizsposable income, the plan cannot be confirmed unless
it provides that all of the deblor's projected disposable
income to be received in the applicable commitment
perniod will be applied to make payments over a duration
equal to the applicable commitment period set forth in §
1325(b); (2) the calculation of a deblor's projected
disposable income (a) must exclude income—such as
benefits received under the Social Security Act—that
are excluded from the definition of currently monthly
income set forth in § 101(704) and (b) must deduct
"amounts reasonably necessary to be expended” as
defined in § 1325{b)(3) which, for an above-median-
income debtor, means that the debtor's average maonthly
payments on account of secured debts calculated
pursuant to § 7O7(BIF21{A)i#) must be subtracted if the
debtor intends as of the date of confirmation to continue
making [™87] those payments; and (3) there is no
exception to the temporal requirement set forth in §
1325(b)(1) for debtors with Zero or negative projected
dizposable income. For the reasons stated above, we
AFFIRM in part and REVERSE in part the district court's
opinion and order, and REMAND the case to the district
court with instructions to remand to the bankruptey court
for further proceedings consistent with this opinion.
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Case Summary

Procedural Posture

Appellants, the deblors, filed an appeal from a ruling
entered in the United States District Court for the District
of Massachusetis, which affirmed the bankruptcy courl's
decision that appellants were required to amend their
plan as requested by appellees, the Chapter 13 irustee
and the unsecured creditors, to provide for full
compensation to those creditors.

Overview

After the confirmation of a bankruptcy plan under
Chapter 13, but before the case was closed or
converted to Chapter 7, appellants (the debtors), sold
property of the estate which vested in them free and
clear of any claim or interest of any creditor pursuant to
the provisions of 11 U.SC.S & 1327 Appellants'

unsecured creditors and the Chapter 13 Trustee
{appellees) moved to compel appellants 1o amend their
bankrupicy plan in order to distribute the proceeds from
the sale o the unsecured creditor appellees. The district
court affirmed the bankruptcy court's holding that
appellants were required to amend their plan as
requested by appellee trustes to provide for full
compensation to the unsacured creditor appelleas. The
appellate court affirmed the lower courl's decision.
Appellees were not precluded by res judicata from
seeking an amendment to the confirmation plan. The
bankruptcy court did not abuse its discretion in granting
the ameandment.

Qutcome

The lower court's order was affirmed. Appellees were
not precluded by res judicata from seeking an
amendment to the confirmation plan, and it was not an
abuse of discretion to grant an amendment after
appellants’ bankruptcy plan was confirmed, but before
the case was closed or converted.
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11 U5.C.5 § 1329(a) of the Bankruptcy Code provides
for the modification of a confirmed Chapter 13 plan upon
requast of the debler, the trustee, or the holder of an
allowed unsecured claim, for the following limited
modifications: (1) increase or reduce the amount of
payments on claims of a particular class provided for by
the plan; (2) extend or reduca the time for such
payments; or (3) alter the amount of the distribution to a
creditor whose claim is provided for by the plan to the
extent necessary to take account of any payment of
such claim other than under the plan.

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Modification

Bankruptey Law = Individuals With Regular
Income = Plans = General Overview

HNQ.‘!'.] Plans, Plan Modification

11 U.5.C.5 § 1325(b) of the Bankruptcy Code provides

that a proposed plan modification must meet the
requirements of §§ 1322(a), 1332(b), 1323(c] and
1325(a) of the Code.

Bankruptcy Law > Claims = Allowance of Claims
Business & Corporate

Compliance > Bankruptcy > Claims > Allowance of
Claims

Bankruptey Law > Individuals With Regular
Income > Plans = General Overview

Bankruptcy Law > ... > Plan

Confirmation > Confirmation Criteria > Consensual
Confirmations

Hn4|&] Glaims, Allowance of Claims

11 US.C5 § 1325(a) provides that a bankrupicy plan
may only be confirmed if it has been proposed in good
faith and not by any means forbidden by law. 11
USCS § 1325(a)(3). While the value, as of the
effective date of the plan, of property to be distributed
under it on account of each allowed unsecured claim
must ba not less than the amount that would be paid on
such claim if the estate of the deblor were liquidated
under chapter 7 of the Bankruptcy Code on such date.
HHUSCS § 1325al4)

Bankruptcy Law = ... = Judicial Review > Standards
of Review > Claar Error Review

Civil Procedure > Appeals > Standards of
Review = De Novo Review

Bankruptcy Law > Procedural Matters = Judicial
Review > General Overview

Bankruptcy Law = ... > Judicial Review = Standards
of Review > De Novo Standard of Review

Civil Procedure > Appeals > Standards of
Review > Clearly Erroneous Review

HNS[&] Standards of Review, Clear Error Review

Where a case presents primarily questions of law, the
appellate court's review of the bankruptcy and district
courl's decisions is de novo. However, any findings of
fact by the lower courts are reviewed on a clearly
armonaous standard.

Bankruptcy Law > ... > Plans > Plan
Confirmation > Effects of Confirmation

Bankruptcy Law = Individuals With Regular
Income > Plans > General Ovarview

HME[&] Plan Confirmation, Effects of Confirmation

11 UWS.C5 § 1327(b) of the Bankruptcy Code states
that the confirmation of a plan vests all property of the
estate in the debtor. In addition, 17 U.5.C.5. § 1327(c)
adds that such vesting is free and clear of any claim or
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interest of any creditor provided for by the plan.

Business & Corporate

Compliance = Bankruptcy = Estate

Property > Contents of Estate

Bankruptcy Law > Estate Property > Contents of
Estate

Bankruptcy Law = Individuals With Regular
Income > Estate Proparty

Bankruptcy Law = ... = Plans = Plan
Confirmation > Effects of Confirmation

HN7IX] Estate Property, Contents of Estate
11 USC.S § 541(a)(6] establishes that the concept

"property of the estate” includes proceeds of or from
property of the estate.

Business & Corporate

Compliance > Bankruptcy > Estate

Property > Contents of Estate

Bankruptcy Law > Estate Property > Contents of
Estate

Bankruptcy Law = Individuals With Regular
Income > Estate Property

Hngj&] Estate Property, Contents of Estate

11 LULS.C.5 § 1306(a) of the Bankruptcy Code defines
the concept "property of the estate” within a Chapter 13
bankruptcy. Property of the estate includes, in addition
to the property specified in 711 US5.C.5 § 541: (1) all
proparty of the kind specified in such section that the
debtor acquires after the commencement of the case
but before the case is closed, dismissed, or converted to
a case under chapter 7, 11, or 12 of this title. whichever
occurs first; and (2) eamnings from services performed
by the debtor after the commeancement of the case but
before the case is closed, dismissed, or converled 1o a
case under chapter 7, 11, or 12 of this title, whichever
occurs first.

Business & Corporate

Compliance = Bankrupicy > Estate

Property = Contents of Estate

Bankruptcy Law = Estate Property > Contents of

Estate

Bankruptcy Law = Individuals With Regular
Income > Estate Property

Hna&] Estate Property, Contents of Estate

While 11 USCS § 1306(a) does extend the
application of 11 U.SC.S. § 541 to cases filed under
Chapter 13, it does so within a specific context. In
particular, the status of the property of the estate after
the confirmation of a Chapter 13 plan is a controversial
issue in itself,

Bankrupicy Law > ... = Plans = Plan
Confirmation = Effacts of Confirmation

Bankruptcy Law = Individuals With Regular
Income > Estate Property

Bankruptcy Law = Individuals With Regular
Income > Treatment of Postpetition Claims

HHfﬂ[i] Plan Confirmation, Effects of Confirmation

By stating that the bankruptcy estate continues to be
replenished by post-petition property until the case is
closed, dismissed, or conventad under chapter 7, 11 or
12 of the Bankruptey Code, 11 USC.S § 1306(al is
actually providing for the confinued existence of the
bankruptcy estate until the earliest of any of the above-
mentioned events occur. The meaning of the "vesting”
language of 11 LS C S § 1327(b) within this context
has been explored far and wide throughout the natien,

Bankruptcy Law = ... = Plans = Plan
Confirmation > Effects of Confirmation

Bankruptey Law > Individuals With Regular
Income > Estate Property

Bankruptcy Law > Individuals With Regular
Income > Plans > General Overview

HHH[.!'.] Plan Confirmation, Effects of Confirmation

A line of cases holds that by virtue of 11 US.C 5. §§
1327 (b)-(c), property of the estate at the time of
confirmation vests in the deblors free of any claims from
the creditors. The estate does not cease to exist
however, and it continues to be funded by the debtors'
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regular income and post-petition assets as specified in
11 UL.5.C.5. § 1306(al.

Bankruptcy Law > ... > Plans = Plan
Confirmation > Effects of Confirmation

Bankruptcy Law = Individuals With Regular
Income > Estate Property

Bankruptcy Law = Individuals With Regular
Income > Plans = General Overview

HN121%) Plan Gonfirmation, Effects of Gonfirmation

The rule thal property of an estate at the time of
confirmation vests in the deblors free of any claims from
the creditors, cannot be applied in an inflaxible manner,
for in spite of the "vesting” provided by 11 LS CS §
1327 of the Bankruptcy Code, until all payments due
under the plan are made, both the trustee and the
unsecured creditors have an interest in the preservation
of the deblor's financial situation, and in the extension of
the ability-to-pay standard to future situations under the
plan.

Bankruptey Law = Claims = Allowance of Claims
Business & Corporate

Compliance > Bankruptcy = Claims > Allowance of
Claims

Civil Procedure = ., > Pleadings = Time
Limitations > Extension of Time

Estate, Gift & Trust Law > Trusts > General
Cwarview

Bankruptey Law = Individuals With Regular
Income > Plans > General Overview

Bankruptcy Law = Individuals With Regular
Income > Plans > Plan Modification

Civil Procedure = .., > Pleadings = Time
Limitations > General Overview

Hﬂfgli] Claims, Allowance of Claims

11 USC.5 § 1329 of the Bankruptcy Code provides
that a confirmed plan may be modified at the request of
the debtor, the trustee, or the holder of an allowed
unsecured claim in order to increase or reduce the

amount of payments on claims of a particular class
pravided far by the plan; or to extend or reduce the timea
for such payments. 11 LS C S § 1328(a)i1).(2). Any
such post-confirmation modifications shall comply with
§5 1322(a)-(B), 1323(c), 1325(a) of the Bankrupley
Code. 11 USCS § 1328(b)(1).

Bankruptcy Law = Individuals With Regular
Income > Plans > Plan Contents

Bankruptcy Law = Individuals With Regular
Income = Plans > General Overview

HN74l%] Plans, Plan Contents

11 USCS. § 1322fal of the Bankruptcy Code
establishes the requirements that must be met by a
bankruptcy repayment plan in crder to be approved by
the court. 171 LS CS § 1322{b) on the other hand,
enumerates all permissible provisions which can be
included in a bankruptcy repayment plan, 11 US5.C5 §
1322(a)-{b].

Bankruptcy Law = Individuals With Regular
Income = Plans = Plan Medification

Bankruptey Law > Individuals With Regular
Income > Plans > General Overview

HN15/%)] Plans, Plan Modification

See 11 USC.S § 1323(c).

Bankruptey Law > Claims > Allowance of Claims
Business & Corporate

Compliance > Bankruptcy > Claims > Allowance of
Claims

Bankruptcy Law = Individuals With Regular
Income > Plans > General Overview

Bankruptey Law = ... = Plan
Confirmation > Confirmation Criteria > Consensual
Confirmations

HNfE[&] Claims, Allowance of Claims

11 USCE § 1325(a) of the Bankruptcy Code
provides, in part, that the courts shall confirm a plan if:
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(1) it complies with all applicable provisions of the
Bankruptey Cade; (2) it has baen proposad in good faith
and not by any means forbidden by law; (3) the value of
property to be distributed under the plan on account of
all allowed unsecured claims is not less than what would
be paid under a chapter 7 liquidation; and (4) the debtor
is able lo comply with the plan. 11 USCS §
1325{al(1), {3)-(4), {6).

Bankruptey Law = ... > Plan
Confirmation = Confirmation Criteria > Consensual
Confirmations

Civil Procedure > Judgments > Preclusion of
Judgments > Res Judicata

Bankruptcy Law > Individuals With Regular
Income > Plans > General Ovarview

Bankruptcy Law > Individuals With Regular
Income = Plans > Plan Madification

Civil Procedure = Judgments > Preclusion of
Judgments > General Ovarview

HN1 ﬂi] Confirmation  Criteria, Consensual
Confirmations

criterion for granting a modification, other than the plan
as modified must comply with all applicable provisions
of the Bankrupicy Code. 11 US.C.5. § 1328(b),
incorporating by reference 11 US.C.5. § 1325(a). This
means that the plan as modified must be proposed in
good-faith. 11 USCS § 1323(a)(3). Also, it must
comply with the best-interests-of-the-creditors test and
the ability-to-pay standard. 11 UL.5.C.5 § 1325(a)(4-6).
However, the Bankruptey Code says nothing aboul the
applicability of the doclrine of res judicata or the
thrashold requirement of unanticipated and substantial
change in the debtor's financial circumstances. These
are doctrines of judicial origin.

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Modification

Civil Procedure > Judgments > Preclusion of
Judgments > Res Judicata

Bankruptcy Law = Individuals With Regular

Income > Plans > Genearal Overview

Civil Procedure = Judgments = Preclusion of
Judgments = General Overview

HMfB[&] Plans, Plan Modification

Some of the stated grounds for the application of the
doctrine of res judicala within the context of a
modification sought pursuant to J{ WS C 5 § 1329 are:
(1) the “"awkward" application of § 1329; (2) the
apparent inconsistency of §5 1321, 1329 of the
Bankruptcy Code; while the first provides that only the
debtor shall file a plan, the second provides standing to
the trustee and the unsecured credilors to seek to
modify it after confirmation; (3) the little, if any, guidance
as to the standard to be applied by a bankruptcy court in
determining whether a request for a post-confirmation
modification of a Chapter 13 plan should be granted; (4)
the legislative history of §_1329; (3) the case law; and
(5) the finality accorded to the confirmed plan. Of all
these factors, the need to accord a degree of finality to
the confirmation order is one of the most weighty for
same courts,

Bankruptcy Law = Individuals With Regular
Income > Plans > General Overview

Civil Procedure > Judgments > Preclusion of
Judgments > Res Judicata

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

HH‘FQ[.*.] Individuals With Regular Income, Plans
An order confirming a Chapter 13 plan is res judicata as

to all justifiable issues which were or could have been
decided at the confirmation hearing.

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Modification

Bankruptcy Law > Individuals With Regular
Income > Plans > General Overview

HN20[&] Plans, Plan Modification

Many courts rule that 11 U.5.C.5 § 1329(a) allows the
parties an absolute right to request a modification of a
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plan's confirmation, This approach is based on the clear
language of the statute,

Bankruptcy Law = Individuals With Regular
Income > Plans > Plan Madification

Bankruptcy Law = Individuals With Regular
Income > Plans > General Overview

HN?ﬂi] Plans, Plan Modification

Although a party has an absolute right to reguest
medification between confirmation and completion of the
plan, modification under 11 USCSE § 1329 is not
without limits.

Bankruptcy Law > Individuals With Regular
Income > Plans > Plan Modification

Civil Precedure > Judgments > Preclusion of
Judgments > Res Judicata

Bankruptcy Law > Individuals With Regular
Income > Plans > General Overview

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

HN22i&] Plans, Plan Modification

11 LLS.C.5. § 1329 does provide a criterion for granting
a modification. First, modifications are only allowed in
the three limited circumstances provided by the statute,
Second, as provided by § 1328(b)(1) of the Bankruptcy
Code, a modified plan is only available if §§ 1322(a),
1322(b), 1325(a), 1329(c) of the Bankrupicy Code are
met, Third, a madification may only be proposed in good
faith. Fourth, all proposed modifications need not be
approved and in practice not all modifications are
approved. Moreover, the statutory framework is clear in
allowing post-confirmation modifications, a feature that
is incongruent with the application of the doctrine of res
judicata.

Bankruptcy Law > Reorganizations > Plans > Plan
Modification

Business & Corporate

Compliance = ., > Reorganizations > Plans > Plan
Modification

Civil Procedure > Judgments > Preciusion of
Judgmenis > Res Judicata

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

HNz3&) Plans, Plan Meodification

The commaon-law principle of res judicata does not apply
when a statutory purpose to the contrary is evident. The
statutory framework of the Bankruptcy Code plainky
assumes the possibility of modifications of bankrupicy
plans after they are confirmed,

Bankruptcy Law = ... > Judicial Review > Standards
of Review > Abuse of Discretion

Civil Procedure > Appeals > Standards of
Review > Abuse of Discration

Bankruptcy Law = Individuals With Regular
Income = Plans = Plan Modification

Bankruptcy Law > Procedural Matters = Judicial
Review > Ganeral Overview

HNZA[.".'.] Standards of Review, Abuse of Discretion

Because modification under 171 WS CS § 1329 is
discretionary, the appellate courf's review is limited to a
determination of whether the district court abused its
discretion in modifying the plan.

Counsel: Anthony L. Gray, with whom Joseph F. Ryan,
and Brown, Rudnick, Freed & Gesmer, P.C. were on
brief for appellants.

Lynne F. Riley, with whom Doreen B. Soloman, Office of
the Chapter 13 Trustee, was on brief for Doreen B.
Soloman.

Richard 5. Hackel, with whom Samuel D. Shire was on
briaf, for appellee Mellon Mortgage Company.

Judges: Before Torruella, Chief Judge, Selya, Circuit
Judge, and Casellas, * District Judge.

Opinion by: CASELLAS

Opinion

" of the District of Puerto Rico, sitting by designation
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[*32] CASELLAS, District Judge. The controversy in
this appeal arises out of the not-so-infrequent scanarno
where, after the confirmaltion of a bankrupley plan under
Chapter 13, but before the case is closed or converted
to Chapter 7, the debtors sell property of the estate
which "vested" in them "free and clear of any claim or
interest of any creditor” pursuant to the provisions of 11
USC § 1327 '[*3] The distribution of the proceeds
fram the sale of such property is usually controversial,
especially when, [**2] as here, the property sold has
considerably appreciated in value and asz a
consequence, the deblors received substantial profits
which [*33] they intend lo keep lo themselves. 2 On
the other hand, the deblors’ unsecured creditors and the
Chapter 13 Trustee moved o compel the deblors to
amend their bankruptcy plan in order to distribute the
proceeds from the sale to the unsecured creditors.

|. BACKGROUND

The property sold in this parlicular case consists of a
two-family building retained by the deblors for
investment purposes ("the Property™), which was subject
to a lien in the amount of 5 114,000 held by Mellon
Mortgage Company ("Mellon®™). On May 5, 19597, Mellon
entered into a stipulation with the Debtors, Marcelino
and Mariana Barbosa ("the Deblors”), whereby they
agreed that the market value of the Property was $
64,000 (“the Sfipulation"). Therefore, Mellon's secured
claim was "stripped down” by § 50,000, from $ 114,000

P11 LS C 8§ 1327 provides, in relevant Hml?] part:

{a) The provisions of a confirmed plan bind the debtor
and each creditor, whether or not the claim of such
creditor is provided for by the plan, and whether or not
such creditor has objected to, has accepted, or has
rejected the plan.

(b} Except as atherwise provided in the plan or the order
confirming the plan, the confirmation of a plan vests all of
the property of the estale in the deblor.

(c) Except as otherwise provided in the plan ar in the
order confirming the plan, the properly vesting in the
deblor under subsection (b) of this secton is free and
clear of any claim or interest of any creditor provided for
by the plan. (Emphasis added).

* After payment in full of all secured bankruptcy claims, plus
interest, and all closing costs, taxes, inswrance premiuvms and
other amounts, there remains § 50,668.35 in excess proceeds.

to § 64,000, The Stipulation also provided for payment
in full of the stripped-down secured claim plus interest.
The balance, now unsecured, would be repaid "at a rate
of not less than 10%." As a guarantea, Mellon “retained
its lien in full until successful completion of the
repayment plan.”

On July 17, 1998, the Debtors filed their repayment
plan, in consonance with [™4] the terms of the
Stipulation. It was confirmed by the bankruptcy court on
September 23, 1998. The Plan provided, among other
things. the following: (1) full payment of Mellons
stipulated secured claim plus interest at a 9% annual
interest rate; (2) prepayment of Mellon's stipulated
secured claim at any time, without premium or penalty;
(3) payment of a dividend to unsecured creditors equal
to 10% of the amount of their claims; and (4) reduction
of the monthly plan payment, in the event that Mellon's
saecured claim was prepaid,

The bankruptcy court’s Confirmation Order approved the
Debtors' Plan and summarized the disbursements to be
made under it. In addition, it acknowledged the
modification of Mellon's secured claim as explained
above. Regarding the unsecured claims, it stated that
they "shall be paid [at] a dividend of not less than 10%."
Finally, in compliance with 11 USC § 1327, the
Confirmation Order provided that: "The provisions of the
confirmed Plan bind the debtors and all creditors; the
confirmation of the Plan vests all properly of the estate
in the deblors; and all propery vesting in the debfors is
free and clear of any claim or inferest [*™™5] of any
creditor, excep! as provided in the Plan or this order.”
{Emphasis added),

After the entry of the Confirmation Order, the Debtors
sought leave from the bankruptcy court to sell the
Property free of liens or encumbrances pursuant to 11
USC §5§ 1303 and 363 Leave was oblained and
accordingly, the property was sold for § 137,500 to a
good faith purchaser. The bankrupicy court's order
approving the sale (the "Sale Order”) provided for
payment in full of Mellon’s secured claim pursuant to the
Plan and the Confirmation Order; while the balance of
the proceeds were to be held in escrow by the Debtors'
counsel "until the earlier of (a) an agreement by and
between the Debtors and ... the Chapter 13 Trustee ...
regarding disbursement of such proceeds, and (b)
disposition by the Court, by a final order, adjudicating a
motion filed by the Chapter 13 Trustee seeking an
amendment o the Plan....”

The Debtors and the Chapter 13 Trustee were unable to
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reach an agreement for the distribution of the proceeds.
Therefore, the Trustee moved to compel the Debtors to
modify their Plan in order to pay the excess of the
proceeds to the Deblors’ unsecured creditors. * [*6]
The end result under the Trustee's proposed plan [*34]
woald be that the dividend paid to unsecured creditors
would increase from 10% to 100%.

The Debtors opposed the Trustee's motion. On July 30,
1999, after a hearing, the bankruptcy court entered a
Modification Order granting the Trustee's motion and
holding that the Debtors were compelled to amend their
Plan in arder to distribute the proceads to the unsacured
credilors, in re Barbosa, 236 B.R. 540 (Bankr.D.Mass.
1953], The court reasoned that since the Debtors'
bankruptcy plan did not provide for prepayment of the
unsecured claims, the Debtors, through their Sale
Mation, wera "implicitly seeking to modify their plan to
reduce the time for satisfying the claims of unsecured
credilors.” Id._at 545 4[**8] Accordingly, the court
rejected Debtors' implied amendments o reduce the
time of payment to the unsecured creditors and satisfy
their claims by paying the 10% dividend, [**7] without
any regard to the change in cirgumstances, [d._at 548-
48,556, In addition, the bankruptcy court found that the
Debtors’ intention to keep the proceeds of the sale,
while paying the 10% dividend provided by the Plan to
the unsecured creditors, failed to meet both the good
faith requirement and the best-interests-of-the-creditors
test of 11 U.5.C. £§ 1329 5 and 1325(a) 5 in order to

# Medlon joined the Trustee's efforts by filing a separate maotion,

1The court also ruled that pursuant to 11 ULS.C § 1329, the
Trustee had standing to seek modification of the plan, and that
"eyven If this Court were to conclude that the Chapter 13
Trustee must show a substantial change in circumstances, the
Court observes that the Chapter 13 Trustee could satisfy that
standard [given thal] although the Deblors conlemplated the
sale of their Property in their Chapler 13 plan, the sales price
was more than double the stipulated value of Mellon's secured
claim.” In re Barbosa, 236 B.R_af 547 n_8.

5@?] Section 1328(a) of the Bankrupicy Code provides
for the modification of 3 confirmed Chapler 13 plan upon
request of the debtor, the trustee, or the holder of an allowed
unsecured claim, for the following limited modifications:

{1) increase or reduce the amount of payments on claims
of a particular class provided for by the plan;

(2) extend or reduce the time for such payments; or

(3} alter the amount of the distribution to a creditor whose
claim is provided for by the plan to the extent necessary

modify a confirmed plan, given the substantial and
unanticipated change in the Debtors’ financial
circumstances. [nre Barbosa, 236 B.R. at 552-56.

[**9] Further, the bankruptcy court noted that although
pursuant to 11 US.C § 1327(b), the Property sold
vested in the Debtors free and clear of any claim from
the creditors (accord in re Rangel 233 B.R. 191

(Bankr.D Mass, 1999}, the resull in this case by
allocating the appreciation of property, which the court

charactenized as windfall profits, to the Debtors rather
than to the unsecured creditors "is antithetical to the
results that would be achieved in the absence of a
confirmed plan that vested the Property in the Debtors.”
In re Barbosa, 236 B.R. at 551. The court continued:

Moreover, there is something unsavory about
Chapter 13 Debtors 'stripping down' a mortgage
under § 506(a) and {d) and receiving the 'super’
discharge provided by § 1328(a) while walking
away with substantial cash proceeds due to the
appreciation in value of their Property, without
amending their plan to satisfy the claims of their
unsecured creditors... Putting aside the various
[*35] inconsistent Code sections, the problems
created by the vesting language in § 1327(b] and
the order of confimation used in this case, and
hairsplitting arguments [*10] about what
constilutes property of the estate in Chapter 13, the
spectacle of the Debtors profiting while in
bankruptcy is disconcerting and may be indicative
of a bad faith manipulation of the Code.

ld._at 551-52. Accordingly, the bankruptey court held
that the Debtors were required to amend their plan as

o take acoount of any payment of such claim other than
under the plan.

11 US.C. § 1.329a).

proposed plan modification must meet the requirements of
seclions 1322(a), 1322(h), 1323(c) and 1325(a) of the Cade.

® HNJ[F] Section 1325(a) provides in the pertinent part that a
bankruptcy plan may only be confirmed if "[it] has been
propased in good faith and not by any means forbidden by
law." 11 USC § 1325a)3). While "the value, as of the
effective date of the plan, of property lo be distributed under
[it] on account of each allowed unsecured claim™ must be “not
less than the amount that would be paid an such claim if the
estate of the deblor were liquidated under chapter 7 of [the
Code] on such date.” 11 U8 C_§ 1325(al(4).
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requested by the Trustee to provide for full
compensation to the unsecured creditors. [d. af 556,

On appeal, the district court affirmed the bankruptcy
court's decision and order. Barbosa v. Sclomon, 243
B.R. 562 (D. Mass 2000). However, it used a different
raticnale. It found that the central issue was the
meaning of the phrase "property of the eslate” as used
in the various sections of the Bankruptcy Code. d_atf
S63. It then noted that a reading of the bankruptcy
court's memorandum opinion might give the impression
that the Trustee "admits that ... [proceeds of the
foreclosure sale are] no longer property of the estate....”
|d, However, in the district court’s opinian, "if that is what
the bankruplcy court's Memorandum means, it is an
ermor of law" Id. Rather, the district courl's
interpretation [**11] of the concept “property of the
eslale” as used by seclion 1327 of the Code, vested tille
to the realty in the Debtors at confirmation, but not the
proceeds of the sale. [d_at 567-658. The district court
concurred with the bankruptcy court in all other aspects
and therefore, it affirmed the judgment balow.

The Debiors appealed from that decision and raise
various issues. In particular, they contend that the
district court erred in ruling that the proceeds were part
of the bankruptcy estate, based on 11 U.5.C. §§ 1327
and S41(a){6). They rely on the vesting language of
secfion 1327 of the Code and the Confirmation Order for
the proposition that Mellon forfeited any claim to the
excess proceeds from the property when it entered into
the Stipulation, and that such forfeiture became effective
when the Confirmation Order was enterad.

Second, Debtors argue that the bankruptcy and district
courts erred by improperly applying 171 US.C & 1329 by
finding that they had implicitly sought a modification of
the Plan through the maotion for confirmation of sala.

Il. ANALYSIS OF APPLICABLE LAW

Since this HNS[¥] case presents primarily [**12]
questions of law, this Court's review of the bankruptcy
and district court's decisions is d& novo. ln re Savage
Industries, Inc., 43 F.3d 714, 719 n. 8 (15t Cir. 1994); In
re DN Associates, 3 F3d 512, 515 (1st Cir, 1993),
However, any findings of fact by the lower courts are
reviewed on a clearly erroneous standard. [n re Savage
Indus.. 43 F.3d at 720,

A. The Confirmed Plan in_a Chapter 13 Bankruptcy
Case,

HN6[F) Section 1327(b) of the Bankrupicy Code states
that "the confirmation of a plan vests all propeny of the
estate in the deblor® 11 U.S.C. § 1327(h). In addition,
section 1327(c) adds that such vesting "is free and clear
of any claim or interest of any creditor provided for by
the plan.” Id. The language used by the bankruptcy
caurt in its Confirmation Order was in consonance with
these Code provisions.,

The Debtors argue that in defining the concept "proparty
of the estate” the district court ignored various sections
of the Bankruptcy Code: particularly m saction
541{al(6) which establishes that the concept "property
of the estate” includes proceeds "of or from property of
the estate.” [*™13] 11 USC § 541(al(6). Therefore,
the Debtors argue that seclion 1327 of the Code,
combined with section 541, vested in them the Property
along with its proceeds “free and clear of any claim or
interest of any creditor.” 11 U.5.C. & 1327(cl.

[*38] However, in direct conlraposition with the
Dabtors' intended  interpretation is m[?] section
{306{a) of the Bankrupicy Code, which defines tha
concept "property of the estate” within a Chapter 13
bankruptcy thus:

Property of the estate includes, in addition to the
property spacified in section 541 of this title:

(1) all property of the kind specified in such section
that the debtor acquires after the commencement of
the case but before the case is closed, dismissed,
or converted to a case under chapter 7, 11, or 12 of
this title, whichever occurs first; and

(2) earnings from services performed by the deblor
after the commencement of the case but before the
case is closed. dismissed, or converted to a case
under chapter 7, 11, or 12 of this title, whichewver
occurs first,

11 U.S.C. § 1306(a). HNI[¥] While this section does
extend the application of section 541 to cases [™14]
filed under Chapter 13. it does so within a specific
context. In particular, the status of the property of the
estate after the confirmation of a Chapter 13 plan is a
caontroversial issue in itsell. See Russell G, Donaldson,
Continued Existence of Bankruptcy Code Chapler 13

state Afte i 2l Plan. 126
ALR Fed. 665 (1995)(Supp. 1999); David B. Wheeler,
Whosze Property Is It Anyway? 18-NOV Am. Bankr. Inst.
J. 14 (1999)(brief review and analysis of the four
different approaches currently used by the bankrupicy

courts to harmonize §5 1327 and 1306 of the
Bankruptcy Code); Thomas E. Ray, Posi-Petition
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Claims and the Automatic Stay in Chapter 13, 19-FEB
Am. Bankr. Inst. J. 12 (2000)(reference to the same
variety of interpretations given by the bankrupicy courts

to §§ 1327 and 1306 of the Code); Vickie L. Vaska,
ommentary: Property o state After Con j
r1 ment Plan: nein m

Interests, 65 Wash. L. Rev. 677 (July 1990); see also In
re Reynard, 250 BR, 241, 246-47 (BankrE D Va,
2000]; In re Holden, 236 B.R._156,_160-63 (Bankr. DVt
1999); In re Rangel, 233 B.R. at 198. [*1§]

HN10{F] By stating that the bankruptcy estate
continues to be replenished by post-pelition property
until the case is closed, dismissed, or converled under
chapter 7, 11 or 12 of the Bankruptcy Code, sechicn
1306(a) is actually providing for the continued existence
of the bankruptcy estate until the earliest of any of the
above-mentioned events occur, The meaning of the
"vesting” language of sechion 1327(k) within this context
has been explored far and wide throughout the nation.
In fact, the bankruplcy court noted that sections 1306(a)
and 1327(b] of the Code "are difficult to reconcile” in this
regard. [n re Barbosa 236 B.R at 545, quoting fn re

Rangel. 233 8.8, st 193.

Some courts have interpreted section 1306(a) as
aclually providing for the continuation of the bankruptcy
estate until the earliest of any of the above-mentioned
events, See Sscurily Bank of Marshall Toewn v. Neiman,
1 F.3d 687 (8th Cir, 1993). Still others have held that the
confirmation order terminates the estate altogether, re-
vesting all property of the estate in the debtor. [n re
Ofivar, 193 B R 8992 (BankrN.D.Ga. {1896); In re
Petruceelli, 113 BR. 5 (Bankr. 5.0 Cal. 1990). [*16] A
third  approach, called  “the-middle-of-the-road
approach”, stands for the proposition that the estate
continues to exist only with regard to property used to
fund the plan. In e leavell 190 BR. 536
{Bankr.E.O.Va. 1995): In re Ziegler, 136 B.R 487
(Banke NLOUN,_1952), All of these positions have been
criticized; the first two for overly emphasizing either
section 1306 or 1327, rendering the opposing section
meaningless, Wheeler, supra at 14, while the third
approach is criticized for invalving a subjective analysis
not contemplated, or provided for, by the Code, Id.; see
also Donaldson, supra, 126 ALR Fed. 665 §§ 2-5.

HNH|¥| However, a fourth line of cases has held that
by virtue of sections 1327(hi-(c], property of the astate
at the time of confirmation [*37] wvesis in the debtors
free of any claims from the creditors. The estate does
not cease to exist however, and it continues to be
funded by the Debtors’ regular income and post-petition

assets as specified in zeclion 1308fa). [n re Reynard
250 B.R. at 247, In re Trumbas, 245 B.R. 764, 766
(Bankr. D Mass, 2000 In re Holden, 236 B.R, at 162-
63 [**17] lnre Rangel 233 B.R. at 198,

Many commentators consider this approach to be the
best, since it gives meaning o both sections 1308 and
1327, without the subjective analysis required by the
middle-of-the-road approach. E.g, Wheeler, supra. It
was also the approach followed by the bankruptcy court
in this case. Because we think that this approach has a
logical consistency that harmonizes two apparent
inconsistent sections, we hereby adopt it. However, we
note that ﬁﬂ_’_fg[?] this rule cannct be applied in an
inflexible manner, for in spite of the "vesting” provided
by seclion 1327 of the Code, until all payments due
under the plan are made, both the trustee and the
unsecured creditors have an interest in the preservation
of the debtor's financial situation, and in the extension of
the ability-to-pay standard to future situations under the
plan. In this particular case, “receiving proceeds has
also attered the debtor's financial circumstances®, which
brings into play § 1328 of the Code. In re Suraft, 1556

5 Di J 1 1 , ™1 (D.Or.
19986), 7

18] B.
Plan.

HN13[F) Section 1329 of the Code provides that a
confirmed plan may be modified at the request of the
debtor, the ftrustee, or the holder of an allowed

"In fn_re Suratl, 1996 U5 Dist LEXIS 22610 1996 WL
2714095 at *1, the bankruptey court rejected debtor's argument
that by "vesting™ the property on him upon confirmation, §
1327 operated to exclude the trusiee and the unsecured
creditors from partaking in the post-confirmation sale proceeds
of former estate property. The court noted that:

The logical extension of the debtor's argument is ... that
there must be a provision in all Chapter 13 plans
reguiring post-confirmation sale proceeds from property
originally part of the estate to be paid to creditors. in
orcer to preclude the deblor from receiving those funds.
There Is no such requirement in the Banknuptey Code,
nor has any court imposed such a requirement. 77
USC § 1329a) is intended, in parl, lo provide the
protection the deblor claims is missing. Its purpose is to
protect creditars’ rights to a deblor's increased income,
including from proceeds from the sale of property that
has appreciated in value, post-confirmation.

Id, at 3.



AMERICAN BANKRUPTCY INSTITUTE

Page 11 of 14

235 F.3d 31, 37, 2000 U.S. App. LEXIS 33448, **18

unsecured claim in order fo “increase or reduce the
amount of payments on claims of a particular class
provided for by the plan; [or to] extend or reduce the
time for such payments...” 11 USC § 1329/a){1.2).
Any such post-confirmation modifications shall comply
with sections 1322(a)-(b) 8 1323(c) °[*19), and

1325(a) 10 of the Bankrupfcy Code. 11 USC. §
1329(b){1).

The Debtors argue that both the bankruptcy court and
the district court erred in [*38] applying section 1329 of
the Code to allow a medification of the confirmed plan at
the request of the Trustee and Mellon without their
showing a substantial and unanticipated change in the
Debtors’ financial circumstances from the time of
confirmation. They argue that the Property's sale was
contemplated by the parties at the time of entering into
the Stipulation and by the Court when it confirmed the
Plan. Therefore, they aver that the modification
requested by the Trustee and Mellon is
precluded [*"20] by res judicata. For thal purposea, they
allege thal the sale was nol an unaniicipated event, and
that the appreciation in value of the property was
foreseeable. They do not dispute however, nor can they
given the facts, that the change in the Debtors' financial
circumstances is substantial,

From the start, we note that Debtors' arguments are not

“HNMm Section 1322(a) of the Code establishes the
requirernents that must be met by a bankrupicy repayment
plan in order to be approved by the courl. Section 1322(b) on
the ather hand, enumerates all permissible pravisions which
can be included in a bankruptcy repayment plan. 11 U5 C §
1322(a)-(b).

? Section 1323{c) provides HN"!ET?] that: "Any holder of a
secured claim thalt has accepled or rejected the plan is
deemed to have accepled or rejected. as the case may be, the
plan as modified, unless the modification provides for a
change in the rights of such holder from what such rights were
under the plan before modification, and such holder changes
such holder's previous acceptance or rejection.” 11 USC §
1323c).

" HN16{F] Section 1325(a) of the Code provides, in the

rir art, that # urts "shall confirm a plan i (1) 0t
complies with all applicable provisions of the Code; (2] it "has
been proposed in good faith and not by any means forbidden
by law™; (3) the valwe of properly to e distributed under the
plan on account of all allowed unsecured claims is not less
than what would be paid under a chapter 7 liguidation; and [4)
[ [ | with n,_ 11
1325(al1), (3)-{4], (8),

grounded on the specific provisions of the Code; since
HNT7[¥] section 1329 does not in itself establish a
criterion for granting a madification, other than the plan
as modified must comply with all applicable provisions
of the Code. 11 USC § 132%(bl, incorporating by
reference 11 U.S.C. & 1325/a). This means that the
Plan as modified must be proposed in good-faith. 11
U.5.C § 1325(s)(3). Also, it must comply with the "best-
interasts-of-the-creditors” test and the “ability-to-pay”
standard. 171 U.5.C. § 1325(8)(4-6). However, the Code
says nothing about the applicability of the doctrine of res
judicata or the threshold requirement of unanticipated
and substantial change in the debtor's financial
circumstances. These are doctrines of judicial [**21]
origin. See, e.q.. In re Witkowski, 16 F.3d 739, 746 (7ih
Cir. 1994)("The clear and unambiguous language of §
1329 negates any threshold change in circumstances
requirement and clearly demonsirates that the doctrine
of reg judicata does not apply."). In_re Than, 215 BR
430, 435 (BAPOSth Cir 1997)("The unanticipated,
substantial change test is judicial gloss to § 1329, ...
and the standard was seriously gquestioned by the
Seventh Circuit's 1994 Witkowski opinion.”); ln_re
Powers, 202 BR 618 622 (BAF9th Cir 1996)("We
decling to hald that the change must be substantial and
unanticipated as suggested by various cases in this
circuit. The plain language of § 1329 simply does not
support @ change in circumstances as a prerequisite to
modification.”); ln_re Euler, 251 BR 740 744
(Eankr M.D.Fla. 2000)recognizing thal seclion 1329 "is
silent as to whether the court should impose any
canditions on a medification ... other than thase
provided by § 1329(b)."); In re Filak, 92 B.R. 243, 249
{Bankr,5.0.0hio 1988), affd 121 BR 224 (S.D Ohio
1850)("While [*22] the legislative history indicates that
a post-confirmation modification should be ordered
pursuant to § 1328(a) upon a showing of changed
circumsiances which affect a deblor's ability to pay, the
case law suggests that the doctrine of res judicata limits
the scope of  appropriate post-confirmation
modifications.”).

HN18[F] Some of the stated grounds for the application
of the doctrine of res judicata within the context of a
modification sought pursuant to § 1329, are: (1) the
"awkward” application of section 1329, In re Euwier, 251
B.R. at 744, qualing /n re Parking, 111 B.R. 671 af 673
("Unfortunately... section 1329 Is 'somewhat awkward in
concept  and application.”); (2] the apparent
inconsistency of sections {321 and 1329 of the Code;
while the first provides that only the debtor shall file a
plan, the second provides standing to the trustee and
the unsecured creditors to seek to modify it after
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confirmation, id. 251 B.R. al 745-46; (3) the "little, if any,
guidance as 1o the standard to be applied by a
bankruptcy court in determining whether a request for a
post-confirmation modification of a Chapter 13 plan
should be granted,” ln re Fifak. 92 B R at 248, [™23]
{4) the legislative history of § 1328, In re Euler, 251 B.R.

limitation on the ability of parties to oblain a post-
confirmation maodification under § 1329(a) based upon
unanticipated changed circumstances.”), it is by no
means the uniformly accepted nom.

HMZDﬁ] Many other courts have ruled that section

at 748; (5) the case law, e.q. Inre Fitak, 92 B.R. al 249,

1329(a) allows the parties an absolute right to reguest a

giting In_re Moseley, 74 BR. 791, 799-800 [*39]
{Bankr.C.D.Cal. 1587) 11 [~24] , Anaheim Savings &
Loan Ass'n v. Evans (In re Evans), 30 B R 530, 531
(B.AP.Gth Cir. 1983) '%; and (5) the finality accorded to
the confirmed plan, in re Euler, 251 B.R. &t 746, Of all
thesa factors, the need to accord a degree of finality to
the confirmation order is one of the mast weighty for
some couns. See, e.q., Witkowski, 16 F 3d af 745, and
cases cited thergin.

However, while the doctrine of res judicata has been
applied by some courts in this context, e.g. In re Arnald,
869 F.2d 240, 243 (4th Cir. 1989)"The doctrine of res
judicata bars an increase in the amount of monthly
payments only where there have been no unanticipated,
substantial changes in the debtor's financial situation.");
In re Suralt, 1996 U.S. Dist. LEXIS 22610, 1996 WL
§14085 at *2 (D.Or. 1996)("The doctrine of res judicata
limits post confirmation modifications to cases in which
the change in a debtor's ability to pay was unanticipated
at the time of confirmation.”); In re Selis, 172 B.R. 530,
532 (Bankr.5.0.N.Y. 1334) quoting 5 L.King, Collier on
Bankruptey P_1328.01 {15th ed. 1994) ("A trustee's
application [*25] ‘'should be limited to situations in
which there has been a substantial change in the
debtor's income or expenses that was not anticipated at
the time of the confirmation hearing."); In re Fitak 52
EB.R_at 250 ("The doctrine of res judicals operates as a

" In re Moseley, supra, makes a distinclion between motions
o modify a confirmed plan filed by the debior, and motions to
maodify filed by the trustee or the unsecured credilors. The
debtor may file motions to modify liberally. "on a proper
showing of changed circumstances™; 74 B R al 799; while "a
creditor may move to modify a plan adversely 1o a debtor after
confirmation only upon a showing of a post-confirmation
default by the debtor, or that the circumstances have changed
since confirmation.” Id. As to everything else, the confirmed
plan is res judicata. Id,

" Anaheim Savings & Logn Assh v, Evans. supig, states
while discussing the effect of a confimation pursuant to
section 1327, that; "HN19{ ] An order confirming a Chapter
13 plan is res fudicata as to all justifiable issues which were or
could have been decided al the confirmation hearing.” 30 B R,
at 531,

modification (although a modification will not necessarily
be granted). Wi ; 43; ln re Powers,
202 BR at 6§22 ("THN21 Although a party has an
absolute right to request modification between
confirmation and completion of the plan, modification
under § 1329 is not without limits."); ln_re Than, 215
BB gt 436 (same) [n re Trumbes 245 BR al 767
(following [n_re Barbosa, 236 B.R. at 548 and
Witkowski, supra), In re Meeks, 237 B.R. 856, 859-60
(M.D.Fla. 18999)("Tha Dabtars need not
demonstrate [**26] a substantial, unanticipated change
in circumstances in order to modify their confirmed
chapter 13 plan. However, neither can Chapter 13
debtors simply modify their plans willy nilly.™); In re Laye
1984 Bankr. LEXIS 2353, 1994 WL 905759, "2
(Bankr.W.D.II. 1994){following Mitkowski, supra). This
approach is based on the clear language of the statute.
In re Witkowski, 16 F 3d at 746; [n re Powers, 202 B R
at 622 ("We decline to hold that the change [under §
1329] must be substantial and unanticipated as
suggested by various cases in [the Ninth Circuil]. The
plain language of § 1329 simply does not supporl a
change in circumstances as a prerequisite to
modification.”) Also, it acknowledges that HN?Q[*
section 1329 does provide a criterion for granting a
modification. In re Witkowski, 16 F.3d at 745-46. First,
"modifications are only allowed in [the] three limited
circumstances™ provided by the stalute. fd af 745,
Second, as provided by § 1329(b){7) of the Code, "a
modified plan is only available if §§ 1322(a), 1322(b),
1325(a) and 1329(c) of the bankruplcy code are met.”
Id, Third, a modification [*40] may only [*27] be
proposed in good faith. id. at 746 '3 Fourth, "all
proposed modifications need not be approved and in
practice not all modifications are approved.” Id.
Moreover, the statutory framework is clear in allowing
post-cenfirmation modifications, a feature that is
incongruent with the application of the dociring of res
Judicata. Id. at 745 14

" Specifically, “lack of good faith can be shown by
manipulation of code provisions.” fn o Witkowski 16 F 3d af
746,

"The Witkwoski court stated H_I'ﬂg'?l "The common-kaw
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The legislative history of section {1328(al is not
conclusive on this [*28] issue either, and if anything, it
supports the inference that res judicata should not be
applied. Section 1329(a) was amended in 1984 to
provide standing to the trustee and the holders of
unsecured claims to move to amend the confirmed
bankruptcy repayment plan.  Consumer  Credit
Amendments, Section 319, Title Il of the Bankruptcy
Amendments and Federal Judgeship Act of 1984
("BAFJA™), Publ. L. Mo. 98-353; B Collier on Bankruptcy
F 1329.03 (Lawrence P. King, chief ed., 15th ed. 2000).
Prior to the amendment, only the deblor was authorized
to request a modification of the plan. Id,; see also
William L. Morton Jr., Bankruptey Law and Practice 2d,
Bankruptcy Code 1270, eds” comm. (1998-1899).
However, Congress saw fit to allow the trustes and
holders of unsecured claims to seek an amendment to
the confirmed plan in order to carry the ability-lo-pay
standard forward in time, allowing upward or downward
adjustment of plan payments in response to changes in
the debtor's financial circumstances which affect hisfher

ability to make payments. See Oversight Hearings on
WME&M

the Judu‘.:lag; {‘"29] Hnuse uf Hﬂmﬂsentalwes 9?111

Cong., 15t and 2nd Sess. 22-23 (1981-1982), 15

principle of res judicala ... does not apply when a statutory
purposa to the contrary is evident.” fn re Withowskr, 16 F.3d at
744 (inernal guotations omilted). It then noted that “the
slatutory framewark of the Bankruplcy Code plainly assumes
the possibility of modifications of bankruptey plans after they
are confirmed.” id_at 745,

"% See Slatement of Professor Vern Countryman:

Since plans are confimed on the basis of projections of
future income of the debtor, any subseguent change In
the debtor's income, elther an increase or a reduction,
during the term of the plan will result in an excessive of
an inadequate commitment of his disposable income
under the plan, Because we believe that, in exchange for
the advantages of Chapter 13 over Chapter 7, the debtor
should commit his disposable income for the term of the
plan, we propose a new section 1.329/d) to deal with that
problem. While this provision will permit the debtor 1o
seek a modification of the plan in the event of a reduction
In Income, it will also permit an unsecured creditor, In the
event of an improvement in the deblor's income position
at any time during the period of the plan, to seek a
modification so that the full amount of the deblor's
disposable income remains committed to payments
under the plan. This proposal ... seems to us o be a
reasonable quid pro quo for the benefits conferred on the
debtor under Chapter 13 which would not be available 1o

[*30] There was an indication at the Congressional
Oversight Hearings on Personal Bankruptcy that the
standing conferred to the trustee and the unsecured
creditors would serve to accommodate any changes in
the financial circumstances of the debtor (either
adversely or favorably), which substantially affect his
ability to make future payments under the plan.
Oversight Hearings, supra, at 215-216, 221-222 (1981-
1982) (statement of the Hon. Conrad [*41] K. Cyr,
Bankruptcy Judge for the District of Maine, speaking on
behalf of the Mational Bankruptcy Conference and the
National Conference of Bankrupicy Judges), Amold &
Porter, BANKRS4, Hearings{21). However, the
reference to a substantial change was pever
accompanied by the requirement that the change be
unanticipated. 8 Moreover, the legislative history
indicates that the application of the doctrine of res
judicata was never discussed, considered, or
contemplated by Congress. Oversight Hearings, supra,

[**31] Faced with this legislative intention, and the
plain language of the statute, we are compelled to
concur with the district court and the bankruplcy court
that the Witkowski approach is the more sensible one.
In_re Barboss, 236 B.R at 547. However, the

him in a Chapler 7 case.

Oversight Hearings on Personal Bankruptcy Before the

mimi n_Monopali reial f
Committee on the Judiciary, House of Representatives, 97th
Cong., 15t and 2nd Sess, 22-23 (1981-1982)(statement of Mr.
Vern Countryman, Harvard Law School Professor and Vice-
Chairman of the Mational Bankruptcy Conferencel; Amold &
Porter, BANKREBA, Hearings(21).

Although the proposed subsection 132%(d) was not finally
enacted by Congress, the essential purpose behind it, to
permit the unsecured creditors (and the trustee) to request an
amendment to the confiomed bankruptcy plan if there was a
change in the debtor’s income, did become law.

'8 In fact, the original proposed amendment read:

On reguest of the debtor or of a creditor holding an
allowed unsecured claim and after notice and a hearing,
the plan shall be modified under subsection (a) of this
section to any extent that any change in the debtor's total
projected disposable income, as defined in section 1320
of this title, substantially affects whether the plan, before
modification, complies with the conditions specfied in
sections 1325(al{6) and 13250c) of this title,

Proposed Section 1320(d); Oversight Hearings, supra, at 31,
The reference to a "substantial change” was later deleted from
the section and did not become kaw.
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bankruptcy judge was careful to note that "motions to  Costs are awarded to the appellees.

modify cannot be used to circumvent the appeals
process for those creditors who have failed to object
confirmation of & Chapter 13 plan or whose objections
to confirmation have been overruled.” |d. Moreover, the
bankruptcy judge noted that * §§ 1327 and 1330 accord
significant finality to confirmation orders in Chapter 13
cases." |d, Accordingly, the court concluded that "while
Witkowski may be a comect statement of the law, as a
practical matter, parties requesting modifications of
Chapter 13 plans must advance a legitimate reason for
doing so, and they must strictly conform to the three
limited circumstances set forth in § 1329." Id, at 548,

Upon a close analysis, the bankruptcy courl's
conclusions of law do accord significant finality to
confimed plans without requiring specific threshold
tests not contemplated by the statute, [*32] Therefore,
we adopt the Witkowski approach as modified by the
bankruptcy court and refrain from adopting the
substantial and unanticipated test for seeking a
medification pursuant to § 1329 Accordingly, we find
that the Trustee and Mellon were not precluded by res
judicata from seeking an amendment to the plan. In
addition, given the factual circumstances of this case --
where the Debtors realized through the sale an
appraciation in value of almost 215% of the stipulated
value of the praperty at confirmation -- we find that the
bankruptey court did not abuse its discretion in granti
the amendment. Witkowski, 16 F 3d af 746 HN2.
{("Because modification under § 1329 is discretionary,
our review is limited to a determination of whether the
district court abused its discretion in modifying the
plan.”).

Finally, as the bankruptcy judge said, it is antithetical to
the bankrupicy system to allow a debtor to "strip down®
a mortgage, underpay the unsecured creditors, and
ablain a super discharge under section 1328{a) of the
Code, while selling the property mortgaged for a price of
two times its estimated value for purposes of the "strip
down®, and keeping to himself [**33] the excess of the
proceeds, In re Barbosa 236 BR al 552 In fact, to
allow the Debtors to keep the proceeds of the sale in
such circumstances effectively  defeats Congress'
intention to extend the application of the "ability-to-pay”
standard forward throughout the duration of the plan.

Ill. CONCLUSION

On these grounds, the district courl’s order upholding
the bankruptcy court's [*42] judgment is Affirmed.

End of Document
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cal Bankruptcy Rules Standing Committee for the Southern District of Ohio. She also served on the
Sixth Circuit Bankruptcy Appellate Panel from 2018-20. Judge Buchanan received her B.S.B.A. in
1986 from The Ohio State University and her J.D. summa cum laude in 1997 from the University of
Dayton School of Law.

John G. Jansing is the chapter 13 trustee for Southern District of Ohio’s Western Division in Dayton.
He was appointed in July 2019 and started as trustee on Oct. 1, 2019. Mr. Jansing’s office administers
about 2,026 cases currently. Prior to his appointment as 13 trustee, he served as a chapter 7 trustee
for about 10 years and represented mostly creditors in all chapters of bankruptcy for about 25 years.
Prior to his bankruptcy practice, Mr. Jansing clerked for the Ohio Court of Appeals and managed a
title company and handled commercial real estate matters. He is a member of the American Bar As-
sociation, the Ohio Bar Association, the Dayton Bar Association and the American Bankruptcy Law
Forum. Mr. Jansing received his B.A. cum laude in history from the University of Cincinnati in 1985
and his J.D. from the University of Dayton School of Law in 1988.

Paul J. “P.J.” Minnillo is a founding shareholder in the law firm of Minnillo Law Group Co., LPA
in Cincinnati, where his practice is concentrated in representing individuals and small businesses in
chapter 7, 11 and 13 bankruptcy proceedings. He is admitted to the Ohio Bar and the Federal Bar for
the Southern District of Ohio. Mr. Minnillo is a member of the Cincinnati Bar Association, the Cler-
mont County Bar Association, ABI and the National Association of Consumer Bankruptcy Attorneys.
He received his B.A. cum laude in French in 1992 from the University of Cincinnati and his J.D. with
honors from Cleveland State University Cleveland-Marshall College of Law in 1995.





