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2024 SOUTHEAST BANKRUPTCY WORKSHOP

Assignments for the 
Benefits of Creditors

Article 9 Sales/Dissolutions
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Business Considerations

Uniform Commercial
Receivership Act
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You Make the Call!
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Decision-impacting considerations:

-Balance of bank debt -Level of Bank cooperation

-Ability to fund chapter 11 case -Balance of trade debt/number of trade debt creditors

-Likelihood of locating seller in short order -Concern of litigation against board

-Value of the assets in various sale processes                  -Concern of review of prior transactions

Does your preferred path forward depend on whether you are the borrower, board member, or lender?

Scenario #1

Small town family-owned sawmill in Georgia.

Majority of stock is held by the board of directors, but a number of shares are held by family members who are unhappy with
management (and who aren’t afraid to sue a brother!).

Bank holds first lien on all real and personal property that secures term loans and a line of credit that is almost maxed out.

At best, the collateral’s fair market value equals balance of debt.

Trade debt is high and payments are running 60-90 days behind.

No personal guaranties, but stock pledges exist in favor of Bank.

Term loans mature in 6 months and Bank has notified the borrower they will not be renewed.

A key customer has just let you know orders for next 12 months are expected to be cut by 50% from prior year.

Board sees no other reasonable credit options and is not willing to put in personal funds to keep the business going.

What do you do?????
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Decision-impacting considerations:

-Lenders’ appetite for friendly foreclosures or deeds in lieu.

-Level of concern of triggering bad-boy guaranties.

-Ability to fund chapter 11 case.

-Whether banks have written down the loans to current property values.

        -Multiple jurisdictions involved

Scenario #2

Owner of strip malls throughout Southeast

Properties secure loans from 6 different lenders.  No cross-collateralization and no intercreditor agreements.

Non-recourse secured debt, but bad-boy guaranties signed by principals of holding company.

Trade debt is minimum and current.

Rising interest rates and declining occupancy are clashing to create perfect storm.

Recent appraisals indicate all properties’ fair market values are 10-20% below debt balance.

Lenders beginning to issue notices of default.

What do you do????
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Decision-impacting considerations:

• Who will fund losses to keep operations going?
• Will trade continue to supply?
• Will increased pricing stabilize operations? 

o Are there deeper operational challenges? 
o Have capital improvements suffered?

• Have customers lost confidence in current ownership/management?
• Is this supplier needed for capacity in the market?

o If yes, will customers support a restructure or require a sale?
o If no, will customers resource and force a winddown?

• Will buyer require a bankruptcy “free and clear” sale order?
• Will lenders forbear defaults and/or cooperate in an Article 9 sale?
• Will necessary counterparties consent to assignment of contracts?
• Is there any pending litigation? What is the litigation risk, particularly of a TRO to continue performance?

Scenario #3

Automotive parts supplier headquartered in Michigan, but operating plants across Southeast states

US operations but owned by foreign parent 

Senior lender under ABL facility, secured by A/R and inventory – fully secured but continually reducing availability based on 
imminent distress

Term lender (subordinated to ABL lender) has senior lien on all other real and personal property and subordinate lien on working
capital assets – undersecured in a liquidation scenario

Term loan in default which triggers ABL default

Trade payables are 90-120 days past due, but most continue to ship because company negotiated payment terms 

Company has long term supply contracts with several global OEMs that must have timely production or risk shutting down 
production lines for multiple vehicles

Customer pricing is below market; raw materials, labor and freight costs have all increased without corresponding price increases 
from the customers  

Company is losing approximately $1M per month

Parent has funded losses for the last twelve months and notified company that no more funds are available to support operations

What do you do???????
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Decision-impacting considerations:

-Is there a restructuring option?

-Lenders’ appetite for funding sale process inside or outside of Chapter 11

-Value of assets in various processes

-Value of IP and customer contracts

-Costs of various processes

Scenario #4

Start up tech company holds IP rights and produces various products under customer contracts

Company has failed to generate stable market for its goods and turn a profit

Company owns little to no hard assets of value

Employees are starting to leave for other opportunities

Funding sources are dwindling but company has some cash on hand to continue operations for a few more months

Creditors are a blanket senior lender, unsecured noteholders, trade creditors and the landlord

What do you do????
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Decision-impacting considerations:

-Costs of various processes

-Is dissolution an option?

- How to address insider transactions?

-How to deal with real estate that may have no value and environmental liability?

-How to deal with insurance proceeds and future claims?

Scenario #5

Long standing family-owned company manufactured products at its facility

Product liability lawsuits crippled the company and caused cash flow issues

To raise cash, the Board voted to sell off excess real estate owned by the Company for somewhat less than fair market value to
an insider

With the proceeds, the Company paid back creditors on a pro rata basis, but this included some insider debt.

The remaining cash kept the Company operating another 6 months.

Facing an onslaught of product liability lawsuits, the Company was forced to close and lay off all employees.

The insurance coverage is inadequate to cover all of the product liability, and the facility and surrounding real estate has
identified environmental issues

What do you do????
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Faculty
Patricia K. Burgess is a partner at Frost Brown Todd LLC in Nashville, Tenn. She chairs the firm’s 
Mobility (Automotive) Industry Team and leads the firm’s representation relating to troubled auto-
motive suppliers, including large supplier and automotive bankruptcies, and supply chain risk-man-
agement matters (Takata Corp., Dana Corp., Delphi Corp., Johnson Rubber Co., Excello Engineered 
Systems, Intermet Corp., Lear Corp., Metavation, General Motors, Chrysler, Dura Automotive, Pace 
Industries and Gissing North America). Ms. Burgess has guided individual and corporate debtors 
in chapter 11 bankruptcy, as well as workout negotiations outside of court across a spectrum of 
industries, including logistics companies, franchises and franchisors, real estate investors, restau-
rant owners, manufacturers, communication companies and automotive suppliers. She also counsels 
businesses of varying sizes engaged in complex commercial disputes, such as breach of contract, 
negligence, fraud, misrepresentation, tortious interference, successor liability, business ownership, 
control and governance issues, mineral trespass and energy-related disputes, franchise disputes, and 
violations of various state and federal statutes. Ms. Burgess assists with secured lenders in protect-
ing and recovering their collateral whether through workout and forbearance, self-help remedies, 
state or federal court litigation, or bankruptcy proceedings. She also assists secured and unsecured 
creditors, debtor-in-possession lenders, landlords, utilities and purchasers of assets in both complex 
commercial bankruptcies, as well in as large and small individual chapter 11 cases. Ms. Burgess 
represents plaintiffs and defendants in preference actions nationally, fraudulent conveyance actions, 
claim objections, breach-of-fiduciary-duty investigations, and any other contested or litigation mat-
ters in bankruptcy court, and she represents financial institutions (from local to national) in defending 
lender-liability claims and violations of state and federal statutes, as well as pursuing commercial 
foreclosure and collection actions. In addition, she mediates complex commercial disputes. Ms. Bur-
gess has been listed in The Lawdragon 500 Leading U.S. Bankruptcy & Restructuring Lawyers from 
2020-23, is a member of Leadership Northern Kentucky’s Class of 2016, and is a top-rated lawyer 
by Martindale-Hubbell. She is a member of ABI and the Turnaround Management Association, In-
ternational Women’s Insolvency & Restructuring Confederation and Southern Automotive Women’s 
Forum, for which she serves as board member. Ms. Burgess received her B.A. summa cum laude in 
1991 from Thomas More College and her J.D. in 1994 from the University of Cincinnati College of 
Law, where she was admitted to the Order of the Coif, Delta Theta Phi and the Moot Court Board.

Joseph J. Luzinski is a senior managing director of Development Specialists, Inc. in Fort Lauder-
dale, Fla. He has spent more than 35 years in the workout business, serving as a financial advisor, 
consultant and fiduciary in advising, managing and administering matters involving public and pri-
vate company workouts and restructurings, both out of court and in chapter 11 and 7 bankruptcies, 
as well as receiverships, assignments, and federal and state court proceedings. Mr. Luzinski has been 
CRO, CEO, CFO, president, director, trustee, liquidating trustee, plan agent, receiver and assignee to 
public and private companies involved in loan workouts, distressed situations and crisis situations. 
His financial advisory services include engagements involving investigations, fraud assessments, 
interim management, litigation support and expert witness engagements. His areas of industry exper-
tise include banking, finance, real estate, aviation, retail, franchising, food service, manufacturing, 
media, law firms, wealthy individuals, fraud, Ponzi schemes and forensic matters. Mr. Luzinski’s 
specific areas of focus include operational analysis, financial analysis, valuation assessment, budget-
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ing and planning, crisis-management, turnaround strategy, litigation strategy and litigation support. 
He also makes presentations to key stakeholders, including lenders, creditors’ committees and equity 
sponsors, and has court experience with testimony and litigation support for contested hearings or 
trials. Mr. Luzinski has been recognized for several M&A Advisor Turnaround Awards and as a Top 
Financial Professional in the South Florida Legal Guide. He has published articles on relevant busi-
ness issues and spoken on business panels related to the insolvency profession, and he is frequently 
quoted in South Florida periodicals on bankruptcy and business matters. Mr. Luzinski received his 
B.S. from Florida Atlantic University.

Jeremy L. Retherford is a partner with Balch & Bingham LLP in Birmingham, Ala., where his prac-
tice is focused entirely on bankruptcy and insolvency matters. In addition to representing lenders and 
creditors in workouts, bankruptcy and nonbankruptcy insolvency proceedings, he also works with 
distressed companies in navigating insolvency issues, as well as investors in acquiring assets in and 
out of bankruptcy. On the transaction side, Mr. Retherford often counsels clients in the structure of 
corporate transactions to minimize bankruptcy and insolvency risks. Lastly, he represents commer-
cial landlords and tenants in lease disputes and in bankruptcy. Mr. Retherford is admitted to practice 
in Tennessee, Mississippi and Alabama. He is a member of the Judicial Conference of the United 
States Advisory Committee on Bankruptcy Rules and the American Bar Association, and he is the 
immediate past-president of the Turnaround Management Association’s Alabama Chapter. He also 
isan ABI Southeast Bankruptcy Workshop Advisory Board member. Mr. Retherford has been listed 
in Chambers USA for Bankruptcy/Restructuring, Mid-South Super Lawyers since 2012, and in The 
Best Lawyers in America, which named him 2024 Lawyer of the Year, Birmingham. He is AV-rated 
by Martindale-Hubbell. Mr. Retherford received his B.B.A. cum laude in 2000 from the University 
of North Alabama and his J.D. magna cum laude in 2003 from the University of Mississippi School 
of Law, where he was editor-in-chief of its law journal and a moot court member.

Margaret R. Westbrook is a partner with K&L Gates LLP in Raleigh, N.C., and currently serves as 
practice group coordinator for the firm’s Restructuring and Insolvency Practice Group. She represents 
and litigates for secured and unsecured creditors in restructuring and insolvency matters both in and 
out of the state and federal courts in North Carolina, and in other jurisdictions including New York 
and Delaware. Ms. Westbrook advises transactional clients with respect to insolvency risks and debt 
restructuring. She represents purchasers and sellers of debt and assets from financially distressed 
companies in a variety of structures, including foreclosure sales, Article 9 sales and § 363 sales. She 
has extensive experience with agricultural cases, including chapter 12 proceedings, and with health 
care insolvency issues both in and outside of formal insolvency proceedings. Prior to joining the 
firm, Ms. Westbrook clerked for Hon. J. Rich Leonard of the U.S. Bankruptcy Court for the Eastern 
District of North Carolina from 1996-98. She is the immediate past-president of Carolinas Chap-
ter of the Turnaround Management Association, and she previously chaired the North Carolina Bar 
Association Bankruptcy Section Council, was a member of the board of the American Bankruptcy 
Law Journal, and has been recognized for her work on behalf of her clients and the bankruptcy bar 
in Chambers USA, The Best Lawyers in America and as a Fellow in the American College of Bank-
ruptcy. Ms. Westbrook received her B.A. and J.D. with honors from the University of North Carolina 
at Chapel Hill.




