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M SOUTHEAST

Bankruptcy Workshop

Scenario #1
Small town family-owned sawmill in Georgia.

Majority of stock is held by the board of directors, but a number of shares are held by family members who are unhappy with
management (and who aren’t afraid to sue a brother!).

Bank holds first lien on all real and personal property that secures term loans and a line of credit that is almost maxed out.
At best, the collateral’s fair market value equals balance of debt.

Trade debt is high and payments are running 60-90 days behind.

No personal guaranties, but stock pledges exist in favor of Bank.

Term loans mature in 6 months and Bank has notified the borrower they will not be renewed.

A key customer has just let you know orders for next 12 months are expected to be cut by 50% from prior year.

Board sees no other reasonable credit options and is not willing to put in personal funds to keep the business going.

Decision-impacting considerations:

-Balance of bank debt -Level of Bank cooperation

-Ability to fund chapter 11 case -Balance of trade debt/number of trade debt creditors
-Likelihood of locating seller in short order -Concern of litigation against board

-Value of the assets in various sale processes -Concern of review of prior transactions

Does your preferred path forward depend on whether you are the borrower, board member, or lender?
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Scenario #2

Owner of strip malls throughout Southeast

Properties secure loans from 6 different lenders. No cross-collateralization and no intercreditor agreements.
Non-recourse secured debt, but bad-boy guaranties signed by principals of holding company.

Trade debt is minimum and current.

Rising interest rates and declining occupancy are clashing to create perfect storm.

Recent appraisals indicate all properties’ fair market values are 10-20% below debt balance.

Lenders beginning to issue notices of default.

What do you do????

M SOUTHEAST

- Bankruptcy Workshop

Decision-impacting considerations:
-Lenders’ appetite for friendly foreclosures or deeds in lieu.
-Level of concern of triggering bad-boy guaranties.
-Ability to fund chapter 11 case.
-Whether banks have written down the loans to current property values.

-Multiple jurisdictions involved
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Scenario #3

Automotive parts supplier headquartered in Michigan, but operating plants across Southeast states

US operations but owned by foreign parent

Senior lender under ABL facility, secured by A/R and inventory - fully secured but continually reducing availability based on
imminent distress

Term lender (subordinated to ABL lender) has senior lien on all other real and personal property and subordinate lien on working
capital assets - undersecured in a liquidation scenario

Term loan in default which triggers ABL default
Trade payables are 90-120 days past due, but most continue to ship because company negotiated payment terms

Company has long term supply contracts with several global OEMs that must have timely production or risk shutting down
production lines for multiple vehicles

Customer pricing is below market; raw materials, labor and freight costs have all increased without corresponding price increases
from the customers

Company is losing approximately $IM per month

Parent has funded losses for the last twelve months and notified company that no more funds are available to support operations

Decision-impacting considerations:

¢  Who will fund losses to keep operations going?
e Will trade continue to supply?
o Will increased pricing stabilize operations?
o Are there deeper operational challenges?
o Have capital improvements suffered?
e Have customers lost confidence in current ownership/ management?
e Is this supplier needed for capacity in the market?
o If yes, will customers support a restructure or require a sale?
o If no, will customers resource and force a winddown?
o Will buyer require a bankruptcy “free and clear” sale order?
o Will lenders forbear defaults and/or cooperate in an Article 9 sale?
e Will necessary counterparties consent to assignment of contracts?
o Is there any pending litigation? What is the litigation risk, particularly of a TRO to continue performance?
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Scenario #4

Start up tech company holds IP rights and produces various products under customer contracts

Company has failed to generate stable market for its goods and turn a profit

Company owns little to no hard assets of value

Employees are starting to leave for other opportunities

Funding sources are dwindling but company has some cash on hand to continue operations for a few more months
Creditors are a blanket senior lender, unsecured noteholders, trade creditors and the landlord

What do you do????

M SOUTHEAST

- Bankruptcy Workshop

Decision-impacting considerations:
-Is there a restructuring option?
-Lenders’ appetite for funding sale process inside or outside of Chapter 11
-Value of assets in various processes
-Value of IP and customer contracts

-Costs of various processes
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Scenario #5

Long standing family-owned company manufactured products at its facility
Product liability lawsuits crippled the company and caused cash flow issues

To raise cash, the Board voted to sell off excess real estate owned by the Company for somewhat less than fair market value to
an insider

With the proceeds, the Company paid back creditors on a pro rata basis, but this included some insider debt.
The remaining cash kept the Company operating another 6 months.
Facing an onslaught of product liability lawsuits, the Company was forced to close and lay off all employees.

The insurance coverage is inadequate to cover all of the product liability, and the facility and surrounding real estate has
identified environmental issues

What do you do????

M SOUTHEAST

> Bankruptey Workshop

Decision-impacting considerations:
-Costs of various processes
-Is dissolution an option?
- How to address insider transactions?
-How to deal with real estate that may have no value and environmental liability?

-How to deal with insurance proceeds and future claims?
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Bankruptcy Alternatives
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UCC Article 9 Sales

Creation of Security Interests

If vou have obtained and perfected a security interest in personal property collateral {ie., accounts,
inventory, intangibles), a default may give rise w an setion w foreclose on the collateral. Following is a
discussion on the process for obtaining a valid sccurity interest in persomal property collateral:

Governed by Article @ of the Uniform Commercial Code
. State not federal law governs
# May vary by siate

In order for a security interest to be valid and senior to other creditors, one must establish (1) attachment;
and (2) perfection.

Arachment
2. Value must be given (Le., rrade eredir)
b, The deltor has rights in the callateral (1.e., transfer of title)
¢. The debtor authenticates a security agreement

Perfection

For o security interest to be “perfecred” (i.e., to assure that no other party can assert a senior interest in the
same eollateral], one must, depending on the rype of collateral, cither:

a. File a financing statement with the apprapriate public office

1. Use the coreect legal name of the debtor, consulting with official state records, or
driver's license or stte ssued [D

2, Itis generally filed in the locaton of the debtor (state of formation for a company), or
where the assets are located

b. Actally possess the collareral
e, “Conreol” the callateral (e, in the case of deposit aceounts)
d. Exception: PMSIs, which perfect asutomatically wpon attachment

When a sccurity interest is perfected, it has prionity over all parties that subsequently attempt to ke an
interest in the subject collateral.

Dyration
a.  Asa general marer, financing statements are good for 5 years

b, To maintain 3 secunty interest for a longer penod, a “continuation statement™ must be filed
within & maonths of the expiration of the UCC-1

Frostbeowntodd, com %\ d
03024 Peost Brown Todd LLP. All rights seserved (X |

ATTORNITR
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Amending UCC-1 financing statement
4. Mergers/name changes/moving — four months to amend
b, Can add ar delete collareral

Purchase-Mongy Security Interests — What is i?

Security interest in goods that are collateral for an obligation adsing in connection with sale of goods 1o

debtor
a. UCC§9-103

h. Essennally, a PMSI 15 a sceurity interest taken by a seller of goods 1o secure all or part of the
purchase price of the goods

Typically, sellers take a PMSI in inventory or equipment
EMS1 = How Does it Protect You?

A PMSI granis a seller of goods a “superpriority™ security interest over prior perfected secarity inverest
halders

a. Superior to blanker lienhalders
b. Follows identifiable eash proceeds of the sale of the inventory
c. Gives the PMSI holder superior rights to the cash over a conflicting securty interest

Foreclosure on Personal Property

Section 9-601 of the UCEC states thar “after default, a scoured party has the rghts provided in this part and,
except as otherwise provided in scetion 9-602, those provided by agreement of the parties.”

Section 9-601 allows the creditor o “reduce a claim o judgment, foreclose, or otherwise enforce the elaim,
security inrerest, or agriculneal lien by any available judicial procedure.”

Procedutes for enforcing a security interest under the UCC include:
. Judicial foreclosure (Le., loreclosure by (iling a lowsuit in the suve court)
. Mon-judicial foreclosure (i.¢;, repossession of the properny)

MNon-judicial foreclosure:
n. General Cons

property without judicial process in all 50 states

ations (UCC Section 9-6103 After defaulr, 3 secured creditor can sell personal

1. Notice must be provided before disposition

2. Sale can be a public sale (sucton) or a private sale (privately negotiated, directly or through a
broker); however, a private sale can only be for collateral of a kind that is “customarily sold
on a recognized market or the subject of widely distributed standard price quotations”™)

3. Sale must be “commercially reasonable®

. o, |
freestbrowmiodd.coan
20124 Frost Brown Todd LLE. All nghis rescoved.

ATTERsITE
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b. Reposscssion of Collatera

Seli~help repossession: under Section 9-609(b)(2), creditor may repossess collateral or
render equipment unusable on debtor’s premises through self-help, so long as there is no
“breach of peace” when exercised.

E “Breach of peace™ not defined — be cautious!

Make debtor assemble the collateral: under Section 9-609(c), this can be demanded if
underlying security agreement grants this right 1o the creditor.

If neither of these optiong is available, secured ereditor may have w commence a judicial
foreclosure procecding.

. MNotce

1.

T

Under Section 9-611, a secured creditor is required to “send a reasonable anthenticated
notification of disposition.”

Must be reasonable as to manner, content and time,

Must be given o (i) the borrower, (1) any sccondary obligors (Le., puarantor), and (i) any
other party with an interest in the property — posstbly taxing entites, (“Notice Parties™).
- Oinly secured creditors who have a perfected interese as of 10 days prior o sale
need be notified.
. You determine who is a Nonce Party by conducting a UCC and eax lien search,
A party selling property must tell the Motice Parties what they are selling, if the sale will be

public or private, and when the property will be sold. This period allows 2 bomower to
redecm the collareral.

I{ the repossession and surrender of the collateral is friendly, the borrower and guarantors
can waive their ght ra notiee and consent 1o the sale,

Under Section 9-612{b), at least 10 days” notice of disposition of nonconsumer goods is
reasonible

Scction 9-613 safe harbor: if deseription of debtor and secured party, description of
collateral, method of intended sale {for public sale, dme and place) s contained, notce witl
be considered reasonable

frasthrowntodo. com
©2024 Froat Brown Todd LLP. Al rghts reserved.

afroREr¥N

37



2024 SOUTHEAST BANKRUPTCY WORKSHOP

d.

1. Article 9 does not define “commercial reasonableness”
2. However, the following factors are generally considered:
. Price: very low sale price = heighrened scrutiny

. Manner of disposition: public sales require sufficient notice ro public; private
sales more cluse]:.— scrutinized; consider whether property has a ready marker or if
special marketing will be required,

L Time of disposition: did creditor hold onto collateral for too long? What were
the economic conditions a time of disposinon?

. Other considerations: should creditor have repaired collateral before sale?

e. Proceeds must properdy be distributed (Seetion B-615(a)
l. First, reasonable costs of repossession and disposition are taken out of proceeds
2, Seccond, the senor secured ereditor’s elaim must be paid

3. Third, any junior secared creditors must be paiﬂ o the extent that an authentcared demand
for payment is made before distriburion

. Junior creditors may demand an accounting or claim a PMSL.

4. Any remaining proceeds are tumed over o the debior (unless collateral is accounts, chattel
paper, payment intangibles or promissory notes)

5. A junior secured ereditor can foreelose on collateral without participation from senior
creditors; no requirement to make distribution to senior ereditors (however, senior creditor’s
interests are not discharged)

6. A creditor can retain the property in full or partal satisiaction of the delbt,

-

A consumer debeor must be told of the deficiency sall owed.

frosthrowntodd.com B%T(‘)dd
E2024 Frost Brown Todd LLP. All dghts reserved,
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UCC Article 9 Sale v. Chapter 11 Sale

Lss timie consuming (secticn 363 of the
Bankruptey Code reguires 60 days
rininem)

Typically, fewer professional fees

Sales can be private or public
Allows casicr transfer of asscrs with the

benefir of stropping junior liens or intereses
in the collateral

N chiim mechanism for unsecured
erediters, meaning unsecured ereditors
arg lgss likely to receive payment

Lack of eourt involvement eould lead
litigarion over sale

Reguires either cosperation by barmower
o repossession without a “breach of

peace
More robust bidding process in

bankruptey
More secured eraditor contral
Scerion 363 sale order offers broader

buyer and lender protecuons and allows
for assignment af certain eonrracrs
without consenr

frosthrowntndd.com
C2024 Froat Brown Todd LLP AR tighs rescrved.

AFTQENTYE
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Out-of-Court Winddowns/Structured Dissolutions

An out-of-court winddown typically involves the company seeking buyers for its assets (or the secured lender
forecloses on its collaeral), reducing iis workforee, terminating contracts, and formally dissolving its business
according to the siate law guidelines. Note that a winddown can be effectuated in conjunction with a UCC
Axticle 9 sale, and ABC or a receivership,
This option is typically elected when:

+  Company ean pay creditors in full and retuen some capital w sharcholders, OR

*  Company is insolvent and eredirors will conperate in liquidation of assets and distrbution of

proceeds, as available, If secured lender has lien on all assets, many dmes there are no exoess
proceeds available for distribution o unsecured creditors.

Winddown v. Chapter 11 Ligquidation

*  More contral over process ind *  Reguires creditor conperation
negntintinons

o May reguire counterparty consents

v, hapime *  Company necds w have enough liquidiry

»  Costeffecove te navigare winddown

¢ Sharcholder approval o Nodischarge

o Nopublic filings or disclosunes, o Noautonutic sy
depending on form of dissolution

s Creditor claims remain ourstanding thar
could precipirate elaims agunst board or
sharchilders

Dissalution procedures vary greatly by seate, bur can rypically be achieved in ane of the following three (3)
wny::

*  Administrative dissolution (*Let it die on the vine™)

*  Statutory dissoluton (must follow the state specific requirements)

*  Judicial dizsolution (depends on the state specific requircments)

=
C2024 Frost Brown Todd LLP. All dghts reserved.

BTTONNETS



AMERICAN BANKRUPTCY INSTITUTE

Dissolution Statutes for Southeastern States

=  Tennessee: Tile 47, Chapter 64
(Voluntary, Administrative, Judicial Dissolution)

= Alabama: Title 10A, Chapter 2, Arricle 14
(Voluntary, Administrative, judicial Dissalution)

= Kentucky: Tide 33, Chaprer 2718, Subtitle 2718.14
(Voluntary, Judicial Dissolution)

*  Florida: Ticle 36, Chapter 607, Part 1, 607.1401 - 607.1433
MVolunrary, Adminisieative, Judicial Dissolution)

= Georgia: Title 14, Chapter 2, Article 14
(Woluntary, Administrative, Judicial Dissoluten)

= MNarth Carolina: Chaprer 55, Arncle 14
(Voluntary, Administrative, Judicial Dissolution)

= South Carolina: Tule 33, Chaprer 14

(Voluntary, Administrative, Judicial Dissolution]

frostbrowiodd.cam ]Eg;i%;%{;%;iﬁ[‘
C2024 Frost Brown Tedd LLP, All righes resereed (N h [
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Alabama Enacts Uniform

Commercial Re::eivership Act

JUNE 28, 2024

On May 15,2024, Alabama became the thirteenth state to adept a version of the Uniferm Law Commission’s Unifarm
Commercial Real Estate Receiver Act (the "Act”™). The Act seeks to bring mere direction and clarity to receivership
law than Alabama's current receivership statutes.

But before jumping into a discussion of the Act, let's answer a question you may be asking: “What exactly is a receiver?"
A receiver is a third party appointed by a court to take control of property. The receiver is an arm of the court which
in part means it is not aligned with the plaintiff (most often the party requesting a receiver) ar the defendant {most
often the party losing control of its property). Though used in various contexts, receivers most often are appointed
when a lender wants to remove a borrower from centrol of the lender's collateral.

Alabama statutes have provided for receivers since at least 1896 so the concept is by ne means new. However,
Alabama statutory law has been sparse an the specifics when it comes to receivers. For example, while a statute exists
ai!uwing a court to appaint a receiver, the statute does not prl;wl'de astandard |:|':,|I which a court is to decide if a receiver
should be appointed. The Act seeks to fix that. Below is a general overview of the Act. Because the Act contains a
number of nuances to the peneral concepts discussed below, you should read the Act itself before taking action.

«  Applies to receivership cases in which a receiver is appointed after January 1, 2025.

«  Generally, the scope of the Act covers real property and related personal property used by the owner for

commercial purposes or securing a loan related to commercial purpases.

+  The Act does not replace Alabama's existing receivership statutes and those statutes will continue to govern
receiverships used in contexts outside commarcial real property.

+  With certain exceptions, a receiver is to be appointed only after notice and an eppertunity for hearing, but
a court may issue a preliminary order without either notice or a hearing if the circumstances require such,
Appointment of a receiver withaut prior notice or 2 hearing may be conditioned upon the party requesting
a receiver posting security for damages (including legal fees) if it later is determined a receiver should not
have been appointed.

+ A receiver may be appainted (a) before judgment in a lawsuit to protect a party’s right, title, or interest in
property if the property is in danger of waste, loss, dissipation, or impairment or if the property has been or
is about to be the subject of & fraudulent transfer; (b) after judgment to enforce the judgment or to preserve
property pending appeal; or (c) in an action in which a receiver may be appointed on equitable grounds.

«  When censidering whether to appoint a receiver over collateral in connection with a foreclosure of collateral,
a court is to consider all relevant facts including whether a receiver is needed to protect the collateral and
whether a party agreed in writing to allow a receiver to be appeinted (a common remedy found in lean
decuments].

BALCH
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Alabama Enacts Uniform

Commercial F?Ef:ﬂi\.,fership Act

JUNE 28, 2024

» A proposed receiver must not be affiliated with the parties or the subject property and the proposed receiver
must attest to that in writing, Being appointed a receiver in an unrelated case invelving ene or more the
parties in the instant action does not disqualify a receiver.

« Areceiver is required to post 2 bond or similar security in an amount set by the court, but the court may alse
allow the receiver to take actions as receiver before a bond is posted. Any claim against the bond must ke

made before the receiver is discharged of its duties.

« A receiver is given the status of a ienholder under Article 9 of the UCC as well as a purchaser for value
without notice under Alabama's real property statutes. Similar to that of a trustee in bankruptey, this gives
a receiver the ability te assert a superior interest in receivership property than creditors without a properly
perfected interest in the same property.

«  Property of the receivership estate must be turned over to the receiver upon demand with certain exceptions,

+ A receiver's powers are broad and generally include managing receivership property, selling assets in the
ordinary course of business, and incurring debt and paying expenses in the ordinary course of business.

+  Effective upen the recording of a receivership erder with the probate court or upen the actual knowledge
of the receivership, all persons are stayed from obtaining possession of receivership property or enforcing a
junior lien against receivership property (though relief for the stay can ke pranted by the court for cause).
The court can alse enter an injunction of an action if the injunction is necessary to protect receivership
property. Knowingly viclating a stay or injunction can result in an award of damages including attorneys’ fees.

«  With court 2pproval, a receiver may sell receivership property free and clear of the lien of anyone wha sought
appointment of the receiver together with junior liens and any rights of redemption. Extinguished liens
attach to the proceeds of the sale.

«  Areceiver’s sale need not be through a public auction and creditors holding liens on property being sold may
use their debt to credit bid the property.

»  With court approval and with certain exceptions, a receiver may “adopt” or “reject” contracts and leases
similar to the assumption/rejection process of executory contracts and unexpired leases in bankruptey cases.
If the receiver does not seek to adopt a contract or lease within a reasonable time, the contract or lease is
deemed rejected.

«  Contractual provisions allowing the termination of a contract or lease in the event a receiver is appointed do
not prevent the receiver fram adopting a contract ar lease.

+  Leases of property used by a tenant as their primary residence cannot be rejected.

+ In receiverships commenced at the request of a2 mortgage lender, leases subject to non-disturbance

agreements with the lender are not subject te rejection.

+  To address property in another state, a court may appoint a receiver appointed in another state as an “ancillary

receiver” regarding property in that state,
BALCH
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Alabama Enacts Uniform

Commercial Receivership Act

JUME 28, 2024

While the Act codifies many things that until now were addressed in the order appointing a receiver, the Act also
intreduces concepts into Alabama receivership law that were not always used in receiverships before now. These
concepts include the ability to sell property free and clear of liens as well as the ability to reject contracts and leases.
As is the case with any new set of statutes, many will be interested to see what parts of the Act become subject
to multiple interpretations. Fortunately for Alabama, we can look to court rulings from the other states whe have
enacted the uniform Act (including neighboring Flarida and Tennessee) for guidance.

More information about the authors:

JEREMY

RETHERFCRD
Partner Eirmingh;m
(205) 226-3479

jretherfard(albaleh.cam
belch.com/jretherford

Jeremy Retherford's practice focuses entirely on bankruptey and inselvency matters, In addition to representing
lenders and creditors in workouts, bankruptey, and non-bankruptey insalvency proceedings, Jeremy also works with

distressed companies in navigating insolvency issues as well as investors in acquiring assets in and out of bankruptey.

MADISON
FIELD

Attarn ey Birmi ngha m
(205) 279-2916
mfield{@balch.com

balech.com/mbield

Madison focuses her practice on bankruptcy and financial services litigation. She represents a variety of creditors,
financial institutions and businesses.
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K&L GATES

North Carolina Commercial Receivership Act
Materials prepared by

Margaret R, Westbrook, k&L Gates, LLF
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K&L GATES

Background and History of the Act

History:

s 2015-2018 - Subcommittee of Legislative Committee of Bankruptcy Section Drafted
Proposed Receivership Act based on the Uniform Commercial Real Estate Receivership
Act of 2016, statutes in Minnesota (Minnesota Statutes, chapter 576, adopted 2012) and
Washington (Chapter 7.60 RCW, adopted 2004)

e Proposed through North Carolina Bar Association Bankruptey Section Council in 2019

= July 1, 2020 - Signed by Governor as SL 2020-75

e January 1, 2021 — Effective date of Act

High Level Overview of Kev Concepts:

Who can be a debtor under the Act

MNCGS 1-507.21(b) and ()

. Applies to entities and individual business debtors

. Individual business debtor is an individual whose consumer debits are less than
50% of his'her total debt on the date of filing of the receivership pleading (NCGS
1-507(b)(12b)
. Caveat: Part 1 of Article 38 was not repealed by the Act so a receiver may

still be appointed for an individual who is not an individual business
debtor under NCGS 1-501, et seq.

Exclusions lo being a debtor under the Act

s Trust (other than a business trust)
. Estate of deceased person, missing person, or absentee in military service
. Ward of the State
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K&L GATES

Differences in Limited and General Receivership

NCGS 1-507.23- Two types of receiverships:

. Limited-- Based upon foreclosure or enforcement of a security instrument-
control over specific property

. General- Receiver is granted control over entire entity and its operations
. Limited Receivership can be converted to General
NCGS 1-507.28- Powers of Receivers

L] Subsection (a)- General Powers of both— can manage partially exempi property
pursuant to 1-307.45

. Subsection (b)- Additional Powers of General Receiver— corporate authority &
power to file bankruptey

. Court ean modify or expand powers and duties

Grounds for Appointment of Receiver
NCGS 1-507.24 {c) - (g)

Appointment of limited receiver (not general receiver) before judgment (a) lo protect party thal
demonstrates right, title or interest in property that is subject of action; (b) if property or iis
income in danger of waste, loss or impairment; or (¢) if property is about to be subject of
voidable transaction (c is the only new ground tor pre-judgment appointment)

Appointment of limited or general receiver for any entity or individual business debtor after
judgment (a) to carry judgment into effect; (b) dispose of property according to judgment; (c)
preserve property pending appeal; or (d) execution returned unsatisfied and debtor refuses to
apply property in satisfaction of judgment (all grounds same as existing statute — NCGS 1-
502).

Appointment of limited or general receiver for any entity or individual business debtor if debtor
{a) insolvent, {b) not paying undisputed debts when due; (c) unable to pay debts as become
due; (d) imminent danger of insolvency; (e) suspends business; () loses legal existence; or (g)
the subject of a dissolution action (essentially same as NCGS 1-507.1; fand g new; but applies
also to individual business debtor)

Appointment of limited receiver (not general receiver) in connection with foreclosure or
enforcement of a security interest if (a) necessary to protect the property; (b) debtor agreed

47
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K&L GATES

in writing to appointment upon default (loan documents/forbearance agreements, etc.); (c)
the property and other collateral is not sufficient to satisfy the secured obligation; (d) debtor
failed 1o turn over collateral to secured party; or (e) holder of subordinate lien obtains
appointment of receiver (all new grounds).

Procedure for Appointment of Receiver

-

NCGS 1-507.24(a): Appointment of a receiver may be the sole remedy sought in a civil action
or it may be ancillary to other relief

. Debtor can initiate its own civil action to appoint a receiver itself
. Court now has jurisdiction to appoint a limited receiver in a power of sale
foreclosure

NCGS 1-507.24{h): party secking to appoint a receiver must give the debtor at least 10 days
notice, but court may appoint a temporary receiver ex parte to avoid irreparable harm, subject
to a later hearing

NCGS 1-507.25: Eligibility of receiver

NCGS 1-507.31: Employment and compensation of professionals

Judge Assigned to Receivership

-

L

NCGS 1-507.24(b) & TA-45.4
Gipal- consolidate proceedings under one judge until receivership ends

Mandatory Complex Business Case-- $5 million in assets

Scope of Receivership Property

NCGS 1-507.20(b)(24); 1-507.24(i)

All receivership property is under control and supervision of court appointing receiver, NCGS
1-507.41(a)

A receiver, either limited or general, has power to possess, collect, control, manage, conserve,
and protect receivership property — similar in nature to bankruptcy concept of property of the
bankruptey estate

In general receivership, receivership property is all or substantially all of the debtor’s
nonexempt property
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s [nlimited receivership, receivership property, receivership property is the debtor’s nonexempt
property that is described in the order appointing the receiver or a subsequent order

Automatic Stay
o NCGS 1-507.41

] Limited Receivership: prohibits any act, action or proceeding to obtain possession
or control of receivership property or to enforce judgment against; or to create or
perfect lien against receivership property NCGS 1-507.41(c)

. General Receivership: prohibits the commencement or continuation of any
judicial, administrative or other proceeding against the debtor on any claim that
arose betore the appointment of the receiver or to enforce any lien having priority
over the receiver in the receivership property NCGS 1-307.41(d)

. Stay expires in 60 days unless extended by the court

. Court can modify the stay for cause upon request of a creditor NCGS 1-507.41(¢)

° Stay inapplicable to exercise setoff, in criminal proceedings, to continue
perfection of security interest NCGS 1-507 41(f)

. Sanctions allowed for violating the stay NCGS 1-507.41(h)
Notice of Administration of Case
. NCGS 1-507.34-- Process for Notice to Creditors

. Master Service List— Receiver must file within 30 days and update

. Judge may enter orders without a hearing (when no objections are filed) and
based on ex parte application (administrative matters)

Suits by and against the Receiver

= NCGS 1-307.38

- Receiver may sue in the receiver’s capacity
. Receiver may be sued in the receiver's capacity, but:
. Receiver entitled to all defenses and immunities provided by law for an acl

or omission within the scope of his appointment
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. Receiver may not be sued personally for an act or omission in
administening receivership property without approval of the judge
presiding over the receivership proceeding

. Parly can conduct discovery of the receiver concerning any matter relating
to his administration of the receivership property only after obtaining court
order authorizing discovery. 1-5307.27

WVenue of all suits by or against receiver or relating to the receivership or
receivership property must be in the court where the receivership is pending,
unless court orders otherwise

For actions pending on the date of the receiver's appointment:

. Receiver may be joined or substituted as a party if the action relates o
receivership property

. Gieneral receiver may be joined or substituted as a party if the debtor was a
party to the action

. May be transferred to the court in which the receivership is pending upon
the receiver’s or a party’s molion made in the court in which the action is
pending, provided that the transfer motion is filed no more than 20 days
after the receiver’s appointment

Sale of Receivership Property Free and Clear of Liens

e NCGS 1-507.45- Use or Transfer of Property not in the Ordinary Course

Maotion & Notice— 14-day period for secured creditor and debtor claiming
exemption to object

Sale Free & Clear— similar to Seclion 363 sale concept

Transfer of proceeds 1o liens in order of priority

No sale can be approved if: 1) secured lien will not be paid in full & creditor
objects and 2) the Court determines that the creditor will receive is less than
ereditor would receive within a reasonable time in absence of the sale. Receiver
has hurden

Mo sale of co-owner's interest in property

Not required to be public auction
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. Secured Creditor may eredit bid

. Grood faith protection for purchaser
Ability of Receiver to Borrow Money
NCGE 1-507.43

= Limited and general receiver can abtain unsecured credit or incur unsecured debt on behalf of
the receivership withoul court approval

* On motion by the receiver and after notice and a hearing, limited and general receiver may
obtain secured credit and incur debt secured by receivership property with prior court approval

*  Any debt, unsecured or secured, is allowable as an administrative expense of the receivership.
That administrative expense is paid after the payvment of allowed secured claims, to the extent
of proceeds from the disposition of collateral, but with the same priority as all other expenses
incurred by the receiver during the receivership, including fees and expenses of the receiver
and professionals employed by the receiver

s No provision for a priming lien absent consent of lienholder
Compensation of Receiver
e  NCGS 1-507.31: Compensation
. Reasonable compensation without need for a court order
. Factors to be considered in determining compensation: (1) agreement between the
parties; (2} value of assets; (3) number and amount of claims; (4) time and labor
expended; (5) novelty and complexity; (6) time and skill required; (7) receipts and
disbursements; (8} distributions to creditors; (9) compensation in other
receiverships
e NCGS 1-507.50(b): Surcharge of Collateral

. If the proceeds to be distributed to the secured creditor are not sufficient to pay
the lien and the receiver’s fees and costs, the court may order the payment of
those fees and costs from the proceeds to the extent the secured creditor received
a dircet and quantifiable benefit from the receiver's actions
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Executory Contracts

-

NCGS 1-507.20(b)(7) & 1-507.44
Similar definition to Bankruptey Code— performance due

Adoption, Performance, Assignment or Rejection— 90 days to adopt or reject or else rejected
by operation of law

Receiver can seek extension

Ipso Facto concept— Receiver can still adopt K

Can assign with court permission according to state law
Rejection = breach

Claim for damages for rejection must be filed within 30 days or claims deadline

Turnover of Receivership Property

NCGS 1-507.39

Unless otherwise ordered by court, all persons in possession of receivership property must tum
it over to the receiver and all persons owing a debt that is receivership property shall pay it to
the receiver except 1o the extent that the debt is subject to setoff or recoupment

Similar to $542 of Bankruptcy Code except that turnover is not automatic, it requires demand
by the receiver

Absent a bona fide dispute, the court may sanction as civil contempt a person’s failure to turn
over receivership property Lo the receiver

Claims Process

NCGS 1-507 48-49
. The court will establish the claims process based on the Receiver's
recommendation, including whether proofs of claim must be filed, the form of the

proof of claim, where claims are to be filed and the deadline for filing.

. The court may allow claims based on the books and records without the
need for filing proofs of claim

. Receiver or any party in interest may objeet o a claim
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. Claims for which no objection is filed or not disallowed by the court are deemed
allowed
. Court may estimate contingent or unliquidated claims or the right of payment

from an equitable remedy

Priority of Claims

NCGS 1-507.50-- Claims paid in order of priority on pro rata basis
Secured claims, in order of priority— Receiver may surcharge collateral
Administrative claims accrued during the receivership

Damestic support obligations-- reference to 11 U.S.C. 101

Wages-- reference to 11 US.C, S07{a)(4) & (5)

Consumer customer deposits tied to 11 US.C. 307(a}7)

Unsecured taxes

Other unsecured claims
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Turnaround Topics

By Mark lammartivog anp Jack DonoHuE

Why State Court Receiverships
Are Becoming the Norm
for Smaller Companies

restructuring, there are many methods and ven-

ues for addressing lower-middle-market busi-
ness distress. The popularity of each approach
sometimes shifts due to practitioner preferences,
the economic cycle, and the relative strengths and
wedknesses of each method. The state court receiv-
ership, derived from common law, is one of the
original methods, but it has been largely eclipsed
by the popularity of the federal statutory bankrupicy
acts over the past many decades,

However, state court receiverships are now
poised to take center stage once again as the pre-
ferred method for addressing financial distress of
small companies. Today, among the complexities
and costs of bankruptcies, there is a growing trend
toward the use of receiverships as an alternative to
bankruptcy in parallel with the increasing codifica-
tion of “mini™ bankmptey-like receivership statutes
under state law,

The Historical Context

of State Recelverships

Prior to the Bankruptcy Reform Act of 1978,
receiverships and bankruptey proceedings fol-
lowed a combination of commeon law and statutes
that evalved over time — often unevenly — in dif-
ferent stancs.

The origins of a receivership as & remedy w
address situations when debtors were unable to
meet their inancial obligations can be traced back
to English common low. Rather than well-codified
statutes, the relevant authority of a receivership was
mostly guided by individual decisions rendered in
cases within a particular jurisdiction by the local
courts of equity. The varied circumstances of each
case led to a variety of precedents, which could be
different from one state to another, and different
even from the carly patchwaork of federal law,

As years progressed, many federal statutes (such
as the Bankruptey Act of 1800, Bankrupicy Act of
1898 and Chandler Act of 1938), and both general
federal and stete law, influenced receiverships and
insolvency proceedings. These laws and statutes
help address various issues related to receiverships,
including creditors’ rights, receiver duties and the

In the complex landscape of insolvency and

treatment of assets in an insolvency proceeding.
However, all were generally lacking in that they
failed to provide the codification and certainty of
outcome necessary to truly be an effective ool for
resolving insolvency situations.

The Bankruptey Reform Act of 1978 introduced
the insolvency world to the modern-day chap-
ter 11 bankrupiey — not with the goal of elimi-
nating receiverships, but of expanding the options
to financially distressed companies and debtars,
It introduced — and continues to expand — legal
principles and practices aimed at financial distress.
This effort was further expanded by the Bankruptey
Abuse Prevention and Consumer Protection Act
(BAPCPA) of 2005, These two major acts created
the restructuring landscape as we largely know it
today and have been the predominant methods of
addressing insolvency for nearly 50 years.

These efforts have resulted in a fairly stable and
predictable process wherehy debtors and creditors
can generally understand the likely outcome of an
insolvency proceeding. However, as the Bankruptcy
Code has become increasingly complex, the act of
filing for bankruptey for smaller insolvent compa-
nies has become expensive and overwhelming.

Even subchapter V, created in August 2009,
aimed to relieve the burden on smaller companies,
hut it has its own limittions, including the poten-
tial imminent sunsetting of increased liability lim-
its back to the original thresholds of under 53 mil-
lion, which will exclude most lower-middle-market
companics from accessing s features, Has the pen-
dulum swung too lar, and is the time now ripe for
another middle ground 1o develop?

The Resurgence of State
Receiverships

In response to the challenges and expenses
associated with bankruptey proceedings relative o
acompany’s value, receiverships are experiencing
a rebound in popularity as the preferred method of
addressing insolvency in smaller middle-market
businesses. Some states, such as Wisconsin and its
chapter |28 process, have provided longstanding
receivership options that mirror many features of
the Bankruptcy Code and are well established.

AR Jowmal
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Ouher states have been keen to replicate Wisconsin's
success and are mounting their own efforts 1o heve simi-
lar statutes passed in their states. Minnesota passed its
own statue in 2012, Michigan in 2018 and North Carolina
in 2021, among others. Legislation is now pending in
Ilinois, with the proposed statute also including many
features of federal bankruptey law, such as auwtomatic
stays, creditor adjudication, executory contract rejection
procedures and creditor distribution priority schemes. [t is
expected that other states will pursue similar receivership
statutes in the coming years,

The Role of State Receivership Statutes

These state statutes generally resemble the federal
Bankruptey Code with streamlined features designed to
mitigate the worst excesses of federal bankrupicy law and
ensure a better fit to lower-middle-market businesses. In
addition, while these statutes are generally indusiry-agnos-
lic, more than a dozen states have also enacted the Uniform
Commercial Real Estate Receivership Act, seeking v harmo-
nize receiverships specifically into a codified and pr -dictable
process for the commercial real estate sector acros: multiple
jurisdictions, further consolidating efforts to standardize non-
federal insolvency tools available 1o smaller debtors.

To help propel the adoption and standardization of receiv-
ership statutes nationwide, even a new trade association, the
Commercial Receivers Association, was established in 2022
and has been steadily launching new chapters in new juris-
dictions, including chapters launching in Alabama, Indiana
and Lowisiana in April 2024 alone. One of its express pur-
poses is to advance the effort to adopt uniform receivership
laws throughout the U5,

Receiverships offer a simpler, more efficient and direct
approach to governance within the world of restructur-
ing and insolvency. The initial court order appointing the
receiver grants the receiver the necessary powers o execuns
the duties for restructuring a company. With greater flex-
ibility given to the receiver, even within the confines of a
statutory act, innovative and creative restructuring initiatives
are increasingly available to state court receivers to resolve
insolvency situations,

Administratively, receiverships are significantly easier as
far as the complexities of filing for bankruptcy. For exam-
ple, in a Wisconsin 128 proceeding, the debtor simply files a
balance sheet to disclose the company's financial status, as
opposed to the extensive documentation reguired in bank-
ruptey filings such as the statement of financial affairs and
schedules. While the initial court order still reigns supreme
in setting forth the exact outlines of a receiver's authority,
increasingly standard state frameworks help set expectations
and statutory bases for the contents of receivership orders.

Looking to federal Bankruptcy Code parallels, these
orders increasingly include provisions similar to an auto-
matic stay, empowerment of the receiver o scll assets free
and clear of licns, and limitations to liability potentially
ascribed to receivers. All of these factors further streamling
the restructuring process and increase the attractiveness of
state court reccivership as a viable tool.

AR Joprnal

Addressing Drawbacks and Uncertainties

As more states enact more fulsome receivership acts
that mimic federal bankruptey law, debtors and creditors
also will benefit from the increased predictability and
reliability of state court receiverships. One of the current
potential drawbacks to creditors pushing for a receivership
under state law is the uncertainty regarding outcomes, and
the belief in the inevitability of a future bankruptcy fil-
ing or ather process regardless. The absence of fulsome
statutes and confusing common law precedent perpetuates
this belief; hence, this drawback can be mitigated with a
codified statute.

State court receiverships will never replace federal bank-
ruptey law, and there are many situations for which federal
bankrepicy law will remain the optimal ool to address insol-
vency. Companies with complex capital structures, extensive
multistate aperations or significant obligations arising from
taxes or regulatory issues at the federal level will not be well
served in state court,

State court receiverships also will never replace federal
receiverships. There are many situations in which a fed-
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Turnaround Topics: Why State Court Receiverships Are Becoming the Norm

from page 13

eral receivership is the best method to address insolvencies,
particularly large, complex fraud cases initiated by federal
regulators or large, comples company insolvencies where
more expansive orders binding parties in multiple states
would be cffective,

Federal receiverships have many of the advantages af a
bankrupley court, or even more so with its orders emanating
from a U5, district court, but also have their ewn unigue
drawhacks and challenges. Federal receiverships are ofien
an overlooked and undertilized tool for addressing larger,
more complex company insolvencies, and it is expected
that creditors would strongly benefit from taking second
looks at federal receiverships as possible alternatives to the
hankruptey process, However, many of the issues addressed
by the federal bankruptey or receivership process are sim-
ply not present in lower-middle-marker companies, and
state courl receiverships can just as effectively address the
remaining issues,

Similarly, professionals seeking appointment as
receivers have sometimes shied away from serving in the
absence of certainty and clarity regarding their personal
expusure. Longstanding Barron docirine protections avail-
able to bankruptcy matters are currently inconsistently
applied at the state level, though the increasing adoption
ol more fulsome receivership statutes at the state level are
again addressing these concerns and offering protections
1o fidueiaries in order to induce them o accept appoint-
ment. Although state court receiverships will never be able
to provide the same level of personal liability protection
afforded 1o fiduciaries in bankruptey court {e.g., a fidu-
ciary's ability 10 compel the Internal Revenue Service Lo
issue a prompt determination of any unpaid ex liabilities
can never be extended 1o a duciary appointed under state
law], the increasing clarification of fduciary obligations
can only serve o mitigate a receiver’s personal exposure
and allow lor more intelligent acceptance of receivership
appointments, thereby enabling further development of
stile coun receivership practice.

The Future Landscape of Insolvency

We may see an increasing number of states enacting codi-
fied reccivership statutes, precisely to enable more cost-effec-
tive remedies for insolvency situations under state law for low-
er-middle-market businesses. These statnes will address the
current infirmities under common law to ensure significantly
greater predictability and receiver protections to encourage the
development of nonbankruptcy alternatives. The ranks of state
court receivership practitioners will likely grow. OF course,
that is not meant to imply that there are not already well-estab-
lished state court receivership practices in many jurisdictions.

Existing receivers and their counsel (which can be the
same individual) are well-situated to thrive in the growing
world of state court receiverships, Creditors seeking o have
a receiver appointed already have a deep roster of profession-
als to call on to serve in these roles, with many people hav-
ing the deep experience and track records of exercising the
sound business judgment necessary 1o be good liduciaries,
With the expansion of stale court receiver opportunities and
areater standardization of receivership processes in multiple
states, the ranks of future fduciarics and their attendant finms
will also expand, with the ability for firms to betler oper-
ate at scale and supply creditors with receiver candidates in
multiple states supported by service practice groups such ns
aceounting, tax, valuation and forensic investigations.

Conclusion

With the difficult choice of filing for bankruptey i|||_'n:u»;-rI
ingly becoming a nonviable alternative for smaller companics
due to the cost and complexity of doing so, the spreading
adoption of model receivership statutes is poised w increass
receivership in popularity as a method by which companics
can address underlying insolvency issucs on a simplified.
more cost-effective basis while retaining the best leatures of
federal bunkruptey law. The receivership process will be more
streamlined, be more prediclable, and provide greater protee-
tions to receivers, enabling the continued increase in receiver-
ship opportunities for all insclvency practitioners. abi i

it Is Time to Enhance Judicial Efficiency by Amending Rule 9031

lrowm page 21

« Mediators are appointed or selected consistent with the
authority granted under the Federal Mediation Act' 1o
help parties reach a consensual resolution. Mediators act
independently of the court and, given the importance of
confidentiality in mediation. do not report to the court
about the substance of the madiation.

*« Examiners are appointed to conduct an investigation
and submit a report. While some examiners are appointed
with “special powers,” those powers are limited, and the
focus is not on case management.

11 S §ESY, eraeg

54 June 2024

* FRE 706 experts are subject-matter experts appoinied

solely 1o opine on a specific topic.

Mediators are focused on settlement, examiners are
focused on examining, and FRE 706 experts are focused on
opining. None are appointed or focused on case administration.

Dated Concern: No Need and Stare Becisis
Some have resisted the idea of amending Bankruptey
Rule 9031 out of respect for prior decisions and a per-

12 Subromm. on oy isces METRInco 1 e Roviiery Came on [laske, P, mcioded (2 The Mesing
Wietes of Advisary Conm, on Bani, Mo, po. 142-40 ol 1-2, 2008, avaflable Jf Lacowns po
Al e o RG0S Mg
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Faculty

Patricia K. Burgess is a partner at Frost Brown Todd LLC in Nashville, Tenn. She chairs the firm’s
Mobility (Automotive) Industry Team and leads the firm’s representation relating to troubled auto-
motive suppliers, including large supplier and automotive bankruptcies, and supply chain risk-man-
agement matters (Takata Corp., Dana Corp., Delphi Corp., Johnson Rubber Co., Excello Engineered
Systems, Intermet Corp., Lear Corp., Metavation, General Motors, Chrysler, Dura Automotive, Pace
Industries and Gissing North America). Ms. Burgess has guided individual and corporate debtors
in chapter 11 bankruptcy, as well as workout negotiations outside of court across a spectrum of
industries, including logistics companies, franchises and franchisors, real estate investors, restau-
rant owners, manufacturers, communication companies and automotive suppliers. She also counsels
businesses of varying sizes engaged in complex commercial disputes, such as breach of contract,
negligence, fraud, misrepresentation, tortious interference, successor liability, business ownership,
control and governance issues, mineral trespass and energy-related disputes, franchise disputes, and
violations of various state and federal statutes. Ms. Burgess assists with secured lenders in protect-
ing and recovering their collateral whether through workout and forbearance, self-help remedies,
state or federal court litigation, or bankruptcy proceedings. She also assists secured and unsecured
creditors, debtor-in-possession lenders, landlords, utilities and purchasers of assets in both complex
commercial bankruptcies, as well in as large and small individual chapter 11 cases. Ms. Burgess
represents plaintiffs and defendants in preference actions nationally, fraudulent conveyance actions,
claim objections, breach-of-fiduciary-duty investigations, and any other contested or litigation mat-
ters in bankruptcy court, and she represents financial institutions (from local to national) in defending
lender-liability claims and violations of state and federal statutes, as well as pursuing commercial
foreclosure and collection actions. In addition, she mediates complex commercial disputes. Ms. Bur-
gess has been listed in The Lawdragon 500 Leading U.S. Bankruptcy & Restructuring Lawyers from
2020-23, is a member of Leadership Northern Kentucky’s Class of 2016, and is a top-rated lawyer
by Martindale-Hubbell. She is a member of ABI and the Turnaround Management Association, In-
ternational Women’s Insolvency & Restructuring Confederation and Southern Automotive Women'’s
Forum, for which she serves as board member. Ms. Burgess received her B.A. summa cum laude in
1991 from Thomas More College and her J.D. in 1994 from the University of Cincinnati College of
Law, where she was admitted to the Order of the Coif, Delta Theta Phi and the Moot Court Board.

Joseph J. Luzinski is a senior managing director of Development Specialists, Inc. in Fort Lauder-
dale, Fla. He has spent more than 35 years in the workout business, serving as a financial advisor,
consultant and fiduciary in advising, managing and administering matters involving public and pri-
vate company workouts and restructurings, both out of court and in chapter 11 and 7 bankruptcies,
as well as receiverships, assignments, and federal and state court proceedings. Mr. Luzinski has been
CRO, CEO, CFO, president, director, trustee, liquidating trustee, plan agent, receiver and assignee to
public and private companies involved in loan workouts, distressed situations and crisis situations.
His financial advisory services include engagements involving investigations, fraud assessments,
interim management, litigation support and expert witness engagements. His areas of industry exper-
tise include banking, finance, real estate, aviation, retail, franchising, food service, manufacturing,
media, law firms, wealthy individuals, fraud, Ponzi schemes and forensic matters. Mr. Luzinski’s
specific areas of focus include operational analysis, financial analysis, valuation assessment, budget-

75



76

2024 SOUTHEAST BANKRUPTCY WORKSHOP

ing and planning, crisis-management, turnaround strategy, litigation strategy and litigation support.
He also makes presentations to key stakeholders, including lenders, creditors’ committees and equity
sponsors, and has court experience with testimony and litigation support for contested hearings or
trials. Mr. Luzinski has been recognized for several M&A Advisor Turnaround Awards and as a Top
Financial Professional in the South Florida Legal Guide. He has published articles on relevant busi-
ness issues and spoken on business panels related to the insolvency profession, and he is frequently
quoted in South Florida periodicals on bankruptcy and business matters. Mr. Luzinski received his
B.S. from Florida Atlantic University.

Jeremy L. Retherford is a partner with Balch & Bingham LLP in Birmingham, Ala., where his prac-
tice is focused entirely on bankruptcy and insolvency matters. In addition to representing lenders and
creditors in workouts, bankruptcy and nonbankruptcy insolvency proceedings, he also works with
distressed companies in navigating insolvency issues, as well as investors in acquiring assets in and
out of bankruptcy. On the transaction side, Mr. Retherford often counsels clients in the structure of
corporate transactions to minimize bankruptcy and insolvency risks. Lastly, he represents commer-
cial landlords and tenants in lease disputes and in bankruptcy. Mr. Retherford is admitted to practice
in Tennessee, Mississippi and Alabama. He is a member of the Judicial Conference of the United
States Advisory Committee on Bankruptcy Rules and the American Bar Association, and he is the
immediate past-president of the Turnaround Management Association’s Alabama Chapter. He also
isan ABI Southeast Bankruptcy Workshop Advisory Board member. Mr. Retherford has been listed
in Chambers USA for Bankruptcy/Restructuring, Mid-South Super Lawyers since 2012, and in The
Best Lawyers in America, which named him 2024 Lawyer of the Year, Birmingham. He is AV-rated
by Martindale-Hubbell. Mr. Retherford received his B.B.A. cum laude in 2000 from the University
of North Alabama and his J.D. magna cum laude in 2003 from the University of Mississippi School
of Law, where he was editor-in-chief of its law journal and a moot court member.

Margaret R. Westbrook is a partner with K&L Gates LLP in Raleigh, N.C., and currently serves as
practice group coordinator for the firm’s Restructuring and Insolvency Practice Group. She represents
and litigates for secured and unsecured creditors in restructuring and insolvency matters both in and
out of the state and federal courts in North Carolina, and in other jurisdictions including New York
and Delaware. Ms. Westbrook advises transactional clients with respect to insolvency risks and debt
restructuring. She represents purchasers and sellers of debt and assets from financially distressed
companies in a variety of structures, including foreclosure sales, Article 9 sales and § 363 sales. She
has extensive experience with agricultural cases, including chapter 12 proceedings, and with health
care insolvency issues both in and outside of formal insolvency proceedings. Prior to joining the
firm, Ms. Westbrook clerked for Hon. J. Rich Leonard of the U.S. Bankruptcy Court for the Eastern
District of North Carolina from 1996-98. She is the immediate past-president of Carolinas Chap-
ter of the Turnaround Management Association, and she previously chaired the North Carolina Bar
Association Bankruptcy Section Council, was a member of the board of the American Bankruptcy
Law Journal, and has been recognized for her work on behalf of her clients and the bankruptcy bar
in Chambers USA, The Best Lawyers in America and as a Fellow in the American College of Bank-
ruptcy. Ms. Westbrook received her B.A. and J.D. with honors from the University of North Carolina
at Chapel Hill.





