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"SHOPPING FOR JUDGES": I'M SHOCKED THIS PRACTICE GOES ON!© 
 

Thomas J. Salerno 
STINSON LLP 

 
Rick: How can you close me up? On what grounds? 

Capt. Renault: I'm shocked, shocked to find that gambling is going on in here!  
Croupier: [handing Renault a stack of money] Your winnings, sir. 

Capt. Renault: Oh, thank you very much. 
 

Casablanca (1943) 
 

 Like Captain Renault, I for one was shocked, shocked to learn that lawyers 
read rules, understand those rules and implications, and then apply those same rules 
when evaluating where and when to file Chapter 11 bankruptcy cases! How dare 
they? Which brings us to the issue du jour over which politicians and academicians 
wax poetically with click bait inducing outrage—"judge shopping" in bankruptcy cases. 
For all the brouhaha about "judge shopping" and venue shopping now being played 
out on the national stage based on Amarillo Texas becoming the hotbed for certain 
types of politically charged litigation, I predict there will not be national venue or judge 
assignment reform in bankruptcy cases.  
 
 
 
 
----------------------------------------------------------------------- 
© Copyright Thomas J. Salerno, 2024. All rights reserved. A truncated version of this article appeared 
in Salerno, Jacoby, Westbrook & Swanson, "Is the Proposed Guidance for Random Assignment In Civil 
Cases a Harbinger for Bankruptcy? Experts Weigh In", ABI Journal at 8 (May 2024). 
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 Let's put this into context. This issue is not new by any means. Engineering a 
bankruptcy filing in a venue that has actual or perceived strategic benefit to one's  
client is as old as the judicial system. With venue comes choices for the judges 
presiding over the courts in those venues. Colloquially we call this "Judge shopping", 
but in fact it is venue shopping—the Judge is part of the package. In one Judge 
districts, venue selection is, of course, judge selection. 
 

In bankruptcy cases, statistically speaking, the venues of choice for large 
bankruptcies are Manhattan (SDNY), Delaware and as of the last few years Houston 
(SD TX). Generally speaking venue is possible because of the disjunctive provisions 
of Title 28 decreeing that venue is appropriate for Chapter 11 cases in the district 
where the debtor has  its domicile/residence (for business entities, the state of their 
formation/incorporation) or principal place of business or principal assets.1 Once 
venue is established, the debtor can then file its "affiliates" without meeting the 
prerequisites above.2 Hence, a newly formed Texas LLC (call it "Seagirt") with no 
assets or operations in Texas can be lawfully filed in Texas, and from that filing all 
other non-Texas related entities can be filed in Texas (call it the NY based NRA).  
 
 Critics of this process argue that these provisions are entirely too loose and 
lead to disparities and, according to some, outright corruption.3 Notable critic 
Professor LoPucki sounds the clarion on how venue selection has corrupted the entire 
bankruptcy system, and others have joined in that chorus. Not all agree with him, 
including the author.4 
 
 Despite the ongoing debate in the bankruptcy world, few in the non-bankruptcy 
world took the mental energy to really care about judge shopping in bankruptcy cases. 
Why is this issue (by implication) the subject of a bright national spotlight now? Two 
reasons. The first is because of judge shopping in non-bankruptcy cases involving 
choosing judges to adjudicate highly controversial politically charged legal disputes 
(such as legality of the current administration's policies involving immigration, LGBTQ 
rights and abortion related matters).5 The politically charged nature of these litigation 
issues cast a public spotlight on the blatant judge shopping tactics of plaintiff's counsel 
(as plaintiff's choose, at least initially, venue), Democrats in Congress stepped in to 
"suggest" (as it really has no ability to decree) judge assignment rules and venue 
                                                      
1  28 USC §1408 (1). 
 
2  28 USC §1408 (2). 
 
3  See, e.g. LoPucki, Courting Failure:  How Competition For Big Cases Is Corrupting The Bankruptcy 
Courts,(University of Michigan Press (2005) ("LoPucki"). 
 
4  See Salerno, "Book Review: Courting Failure", ABI Journal (Feb. 2005) ("Salerno Review"). 
 
5   See e.g. Mattathias Schwartz, "An Effort To End 'Judge Shopping' Turns Into A 'Political Firestorm'", New 
York Times (April 5, 2024) ("Schwartz"). Apparently Amarillo, Texas has become the "magnet" go-to federal court 
for cases with "little geographic relationships to Northern Texas" because it is a single judge division of the 
Northern District of Texas presided over by "conservative Judge Matthew Kacsmaryk." 
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reform, to which the Judges in the Northern District of Texas politely responded "mind 
your own business."6 
 

So back to judge shopping in bankruptcy cases. Potential debtor's counsel 
scour the country for lawful venues for strategic benefits for their clients. They choose 
if at all possible venues (and judges) that have (or may have) advantageous 
precedent on crucial issues (think of the disparity in existing circuit law on third party 
releases and characterization of environmental contamination claims), experience in 
handling complex cases quickly, and other factors. While LoPucki concluded that 
judges were chosen primarily based on willingness to award fees and confirm 
unfeasible plans with little scrutiny for the purpose of attracting cases (thereby 
burnishing their stature among the bench and bar), in the author's opinion his analysis 
missed the mark in its failure to take into account real world dynamics in large 
corporate restructurings.7  

 
The critics of existing bankruptcy venue provisions viewed this latest public 

venue/judge assignment debate in the Northern District of Texas as a catalyst to 
revitalize the debate on bankruptcy judge shopping. By happenstance Texas gave 
these critics yet another arrow to their quiver with the public and salacious 2023 
debacle involving now former Bankruptcy Judge David Jones, one of the "special" 
large case bankruptcy judges presiding over cases in the Southern District of Texas 
(which "blue ribbon" panel was created in 2016 and made Houston a magnet for many 
large cases).8 Money, sex and greed all in one package—it was a made for Netflix 
documentary waiting to be aired. The system must be fixed! 

 
Or does it? I suggest no. The current legal system deals with the outlier 

instances of bad judicial actors and lawyers who unlawfully abuse venue provisions. 
Despite aspersions cast on judges (who cannot really defend themselves in fora 
outside the courtroom), the vast majority of bankruptcy judges I have interacted with 
over the last 42 years have been honorable, hardworking people who endeavor to do 
the right thing to the best of their abilities and experiences under difficult 
circumstances. Are all judges equal as far as experience, temperament, and 
proclivities? Of course not—any more than all bankruptcy professionals are. This 
reality necessarily plays a part in venue selection. Moreover, despite conspiracy 
theorist's nightmares, judges can and do change venue. And of course, despite 

                                                      
6  See Hailey Konnath, "Northern Texas Judges Won't Adopt Judge-Shopping Rule", Law360 (March 29, 
2024) (the "consensus was not to make any change to our case assignment process at this time…"). Not 
surprisingly, Republicans also scolded Democrats for straying outside of their lane.  Schwartz, note 5 ("Mitch 
McConnell, the senate minority leader, swiftly condemned the new policy" being proposed by his Democrat 
colleagues.) 
 
7  See Salerno Review, note 4.  
  
8  See "The Downfall Of The Judge Who Dominated Bankruptcy In America", The Financial Times (November 
21, 2023), Of the 54 Chapter 11/ 15 cases filed in 2023 through October, 25 were filed in Houston, followed by 
Delaware (16), New York (5), New Jersey (5) and one each in Puerto Rico, Miami and Baltimore. 
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painstaking venue analysis even judges in "friendly" places do not do the bidding of 
those that brought them to the dance.9 

 
Will these latest dust ups create materially new venue laws, or will all the hand 

wringing be gone with the next news cycle? The author does not believe it will or 
should create new venue rules. While oftentimes in error but never in doubt, my 
parting advice on this topic is as follows: 

 
To politicians who muster moral outrage on cue about this practice depending 

on what side of the judicial decisions they find themselves, I suggest they should think 
of judge shopping as equivalent to lawful voting district manipulation to maximize 
votes—an age old political practice going back to the early 1800s. While egregious 
attempts are struck down by courts as gerrymandering, many survive. Change venue 
laws if you want, but do not feign "shock" when lawyers use Congress' venue laws for 
tactical advantage.  If Congress wants to change venue laws (which has been a hot 
topic for at least the last thirty years), do it, but leave the faux outrage at the door. The 
ball, as they say, is in their court.  

 
For professionals who bemoan the loss of potentially lucrative representations 

in cases filed in other jurisdictions, I empathize. That said, clients choose their 
representation, and that representation can, should and does involve analyzing 
venue/judge draws as a tactical decision that must be made. To those lawyers who do 
not aggressively analyze venue/judges as part of planning a commercial restructuring, 
I say shame on them. 

 
To those (such as academics and others) who breathlessly predict the end of 

life as we know it because sophisticated lawyers apply rules for the advantage of their 
clients, however "shocked" I may be, I say get over it. This is what lawyers are paid to 
do. Until then, work within the system as it is. Despite rumors of its demise, the 
reorganization laws in the U.S. are viewed favorably outside of this country as offering 
distressed businesses a fighting chance to survive.  

 
Judges presiding over matters have real world consequences in real world 

dynamics which can impact jobs and lives. If there's a lawful choice in the matter, 
lawyers can, will and should seize it. Is it imperfect? It is. Then again, we live in an 
imperfect world. 

                                                      
9  One need only look at the NRA Chapter 11 in which venue was transparently engineered in Dallas. That 
case certainly did not go as planned by NRA's counsel. 
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its Bankruptcy Practice. She focuses her practice on bankruptcy litigation, distressed debt and re-
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tions. Named one of the leading bankruptcy and restructuring attorneys in California and Delaware 
by Chambers USA, Ms. Kurth specializes in confrontational negotiations and challenging situations 
in her client representations involving sophisticated workouts, restructurings, distressed M&A trans-
actions and bankruptcy matters. She completed the ABI/St. John’s University School of Law Bank-
ruptcy Mediation Training Program in 2018 and now also serves as a mediator. Ms. Kurth previously 
practiced at various preeminent bankruptcy boutiques and national law firms. Before practicing law, 
she was a bank liquidation specialist with the Federal Deposit Insurance Corporation. Ms. Kurth reg-
ularly speaks for industry groups and client programs. She has been deeply involved with the national 
Turnaround Management Association, having served on its national board of directors and executive 
committee, as vice president of both Conferences and Communications, and in numerous other na-
tional and local leadership positions. She also has served in leadership roles with ABI, the Financial 
Lawyers Conference, the California Bankruptcy Forum and Los Angeles Bankruptcy Forum, and the 
International Women’s Insolvency and Restructuring Conference (IWIRC). Ms. Kurth received her 
B.A. cum laude from Trinity University in 1990 and her J.D. from the University of California, Los 
Angeles in 1996.

Hon. Brenda T. Rhoades is Chief Judge of the U.S. Bankruptcy Court for the Eastern District of 
Texas in Plano. In 2003, she was appointed the first Asian American bankruptcy judge in the country. 
Since that time, she has presided over more than 100,000 cases and has served the judiciary in various 
capacities. A native of Seoul, Korea, Judge Rhoades immigrated to the U.S. as a child. Prior to taking 
the bench, she was in private practice at Akin, Gump, Strauss, Hauer & Feld, Weil Gotshal & Manges 
and Baker Botts. Judge Rhoades has been active in many organizations during her professional career, 
including having served as vice president of Membership for the National Asian Pacific American 
Bar Association, chair of the Asian Pacific Interest Section of the State Bar of Texas, co-chair of the 
Alaska Bar Association’s Bankruptcy Section, a Dallas Bar Association board member, and president 
of the Dallas Asian American Bar Association. In addition, she served as a council member for the 
Council on Legal Education Opportunity in association with the ABA Fund for Justice and Educa-
tion, as a master of the John C. Ford Inns of Court, as a Fellow of the Texas Bar Foundation, and as 
an advisory board member of the Korean American Coalition. Judge Rhoades received her B.S. in 
applied mathematics from Texas A&M University and her J.D. magna cum laude from Arizona State 
University College of Law, where she received the Sandra Day O’Connor Constitutional Law Award 
and the Outstanding Graduate Award.

Thomas J. Salerno is a partner in the Bankruptcy and Creditors’ Rights practice at Stinson LLP in 
Phoenix, where he helps private and publicly traded companies in a broad range of industries con-
tinue operations as they negotiate restructuring plans. Mr. Salerno has advised lenders, distressed 
companies, committees and asset-acquirers in bankruptcies and out-of-court settlements. He works 
with a global roster of clients from an array of industries, including casinos, hotels, real estate, sports, 
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tech, power-generation, agribusiness, construction, health care, manufacturing, airlines and franchis-
ing. He also is an adjunct professor and prolific author and lecturer, writing for both practitioners and 
corporate executives. Mr. Salerno has represented parties in insolvency proceedings in 30 states and 
five countries. He has been involved in restructurings in the U.S., U.K., Germany, France, Switzer-
land, and the Czech and Slovak Republics. In addition, Mr. Salerno taught comparative international 
insolvency at the University of Salzburg and Gray’s Inn School of Law in London, and he has been 
a guest lecturer at the Eller MBA Program for the University of Arizona. Mr. Salerno has served as 
an expert witness on U.S. insolvency law in litigation in Germany, and represented Coyote Hockey 
LLC, the owners of the Phoenix Coyotes of the National Hockey League (NHL), in historic bank-
ruptcy proceedings that resulted in an unprecedented solution: the NHL purchasing one of its own 
teams for the first time in the league’s 90-year history. He also has served as restructuring counsel 
for a national drug store chain, a nationwide operator of nursing homes and assisted-living facilities, 
a publicly traded owner/operator of fire and ambulance services, and Industrias Nucleares do Brasil 
S/A, the Brazilian nuclear regulatory agency in the bankruptcies of Nuexco Exchange (U.S. and 
Switzerland). In addition to serving as an expert witness on U.S. insolvency law in litigation in Ger-
many, Mr. Salerno has advised numerous foreign governments on revamping their laws, and he has 
taught comparative international insolvency at the University of Salzburg. A frequent writer, lecturer 
and presenter, he is active in ABI leadership and is a past chair of the Bankruptcy Section of the State 
Bar of Arizona. Mr. Salerno received his B.A. summa cum laude from Rutgers University and his 
J.D. cum laude from Notre Dame Law School, where he served as an editor of the Notre Dame Law 
Review.

Richard L. Wynne is a partner in the Los Angeles of Hogan Lovells US and has represented com-
pany and creditor/bondholder clients in complex restructurings in a wide variety of industries. He 
is experienced in advising companies and boards in a wide variety of industries, including telecom-
munications, sports, real estate, transportation, insurance, financial services, retail, food distribution, 
manufacturing, energy and the entertainment industry. Mr. Wynne’s recent representations include 
Synopsys, for which he served as plan co-proponent in its chapter 11 case; acting as lead debtor’s 
counsel for American Apparel and Relativity Media, LLC; representing FGIC, the lead creditor and 
the creditors’ committee chair in ResCap; representing the ad hoc bondholders’ committee in Chem-
tura; representing the non-agent secured lenders’ committee in Adelphia; and representing Universal 
and Fox in the Rhythm & Hues case. He is a Fellow of the American College of Bankruptcy and is 
admitted to practice before the U.S. Supreme Court, the U.S. Courts of Appeals for the Second and 
Ninth Circuits, the U.S. District Courts for the Northern, Southern and Central Districts of California, 
and the U.S. District Courts for the District of New Jersey and the Eastern and Southern Districts of 
New York. Mr. Wynne received his B.A. from Indiana University with distinction in 1979 and his 
J.D. from Columbia Law School in 1982.




